
1 

 

Original Author: Brenda Neukircher, Advocate of the High Court of South Africa 

 
Interlocutory or interim applications 
 
Definition and provisions of an interlocutory application 
 
An interlocutory or interim application is an application, which is generally incidental to pending proceedings. These 

applications are applicable to both action and application proceedings, for example an application to compel 

discovery in an action or an application to strike out scandalous, irrelevant or vexatious matters in both actions and 
applications are all interlocutory applications. 
 
The time periods as set out in the Uniform Rules of Court: Rules Regulating the Conduct of the Proceedings of the 

Several Provincial and Local Divisions of the High Court of South Africa (HCR) 6(5)(b) and Rules Regulating the 
Conduct of the Proceedings of the Magistrates' Courts of South Africa MCR) 55(1)(g) do not apply to interlocutory 

applications and where there are pending proceedings, an interlocutory application may be served on the other 

party’s attorney of record. This is in terms of HCR 4(1)(aA). 
 
These applications are subordinate or accessory to, yet at the same time being distinct from the main proceedings. 

See Massey-Ferguson (SA) Ltd v Ermelo Motors (Pty)Ltd [1973] 2 All SA 383 (T) 
 
Generally, interlocutory applications are used to resolve a dispute that may have arisen during the course of the 

main proceedings between the parties. 
 
Applicable form used for interlocutory applications in the High Court 
 
As relief sought in these proceedings is of an interim nature, the application may be brought using Form 2 of 
the HCR, together with a supporting affidavit. See Forms and precedents: Form 2 — Notice of Motion [to 

Registrar] [Form 2] 
 
It is to be noted that certain interlocutory proceedings are brought “on notice” which does not require the use of 
Form 2 of the HCR, for example, HCR 30 and HCR 30A proceedings. The practitioner must take care in deciding 

on the form of notice to be used. 
 
Pending the divorce action 
 
These proceedings are regulated by the provisions of HCR 43 and MCR 58 and are described as being “sui generis” 

as they are unique in their form and substance. They may only be used to request relief pending the outcome of the 

main divorce proceedings and are therefore pendent lite and the relief sought is limited to the following: 
 

interim custody (now called primary care and residence) of a minor child; 
 

interim access (now called contact) to a minor child; 
 

interim maintenance for a party and or a minor child; and 
 

a contribution towards the costs of the pending divorce action. 
 

The above is in terms of HCR 43(1) and MCR 58(1). 
 
How to commence a HCR 43 or MCR 58 
 
A rule 43 application is initiated by using Form 17 and Form 42 of the MCR and is accompanied by a founding 

affidavit. The purpose of the rule is to deal with applications of this nature as inexpensively and expeditiously as 

possible. There are only 2 sets of affidavits permitted in terms of rule 43 and those are the founding affidavit 
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which must be in the form of a declaration, and the opposing affidavit which must be in the form of a plea. Any 

further affidavit may not be filed without the specific sanction of the court. 
 
See Forms and precedents: Form 17 — Notice in terms of rule 43 of the HCR; Form 42 — Notice in terms of rule 

58(2) (a) of the MCR and Magistrates’ Court statement in terms of rule 58 of the MCR 
 
Whilst clearly an affidavit does not specifically take the form of a declaration or a plea, as evidence is also 

provided and not just fact, what the rule tries to convey is that the affidavit’s must be brief and may not take the 

form of affidavits in terms of HCR 6 and MCR 55. 
 
Urgency does not take applications of this nature outside the scope and limitations of this rule. 
 
See Henning v Henning [1975] 1 All SA 643 (O) and Leppan v Leppan [1988] 4 All SA 392 (W) 
 
Service of the application may take place on the Respondent’s attorney of record, in terms of HCR 4(1)(A)(aA) 
and MCR 9(3)(h), as the application is an interim application. 
 
The parties 
 
The matrimonial action must be a pending action or it must be about to be instituted as the rule is only applicable 

to matrimonial actions which have not yet been finalised. 
 
See Gunston v Gunston [1976] 1 All SA 19 (W) and Bienenstein v Bienenstein [1965] 4 All SA 345 (T) 
 
The term spouse includes not only a party admitted to be a spouse, but also one claiming to be a spouse, even 

if that claim is denied. 
 
See Zaphiriou v Zaphiriou [1967] 1 All SA 145 (W) 
 
See section 2 of the Recognition of Customary Marriages Act 120 of 1998 (RCMA), which provides that a valid 

marriage at customary law and existing at the commencement of the RCMA or entered into after the 

commencement in terms of the RCMA, is for all purposes recognised as a marriage. For Example, Kambule v The 

Master and others [2007] 4 All SA 898 (E), which provided that failure of parties to register customary marriage in 
terms of the Transkei Marriage Act 21 of 1973 does not affect its validity. 
 
It would appear that this rule applies not only to marriages concluded in terms of the Marriage Act 25 of 1961, 

but also customary unions and civil unions entered into in terms of the relevant acts. 
 
See Baadjies v Matubeka [2002] 2 All SA 623 (W), where it was held that, under certain circumstances, a 

spouse of a valid customary marriage could avail herself of relief under this rule. 
 
See Minister of Home Affairs v Fourie (Doctors for Life International, Amici curiae) Lesbian and Gay Equality 
Project v Minister of Home Affairs 2006 (3) BCLR 355 (CC) and Fourie v Minister of Home Affairs [2005] 1 All 

SA 273 (SCA) 
 
Also see section 13 of the Civil Union Act 17 of 2006 and section 8 of the RCMA 
 
See Steyn v Steyn [2011] JOL 26984 (WCC) , where it was held that relief under rule 43 is available to parties in a 

same-sex marriage or civil partnership. 
 
Jurisdiction 
 
The application must be brought in court where the action is pending and must set out the basis upon which it is 

alleged that the court has jurisdiction. Where the jurisdiction of the court to issue a decree of divorce in the main 

action is in dispute, the court will still be entitled to grant relief under this rule should the Respondent be resident 

within its jurisdiction. See Massey v Massey [1968] 2 All SA 456 (T). 
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In the event of the non-custodial parent removing the child from the jurisdiction of the court before which a 

rule 43 application and an action for divorce is pending, that court has jurisdiction to order the return of the 

child. 
 
See Desai v Desai [1987] 4 All SA 306 (T). 
 
The affidavits 
 
The rule achieves this object by: 
 

requiring the Applicant to deliver a sworn statement in the nature of a declaration, setting out the 

relief claimed and the grounds thereof, as provided for in terms of HCR 43(2) and MCR 58(2)(a); 
and 

 
requiring the Respondent to deliver a sworn reply in the nature of a plea, as provided for in terms 

of HCR 43(3) and MCR 58(2)(b); 
 
It is for this reason that lengthy averments and the unnecessary proliferation of papers must be avoided. It is 

only in special circumstances that a departure from this rule will be countenanced. 
 
See Patmore v Patmore [1997] JOL 1415 (W) where due to the length of the affidavits the court made the 
following order: 
 
“1. The matter is struck of the roll with costs. Such costs may only be taxed after the final conclusion of the 

divorce proceedings. 2. No costs may be claimed by the applicant’s attorneys from the applicant in respect of 
the drafting and preparation of the application.” 
 
See Du Preez v Du Preez [2008] JOL 22600 (T), where it was held that the prolixity (lengthy averments) in 

papers constituted an abuse of process resulting in striking the application from the roll. 
 
The set down 
 
As soon as possible after the delivery of the Respondent’s sworn reply, the Registrar must enrol the matter for 

hearing. This is done on 10 days’ notice to the parties, unless the Respondent is in default, in which case no notice 
need be given. The notice of set down of the application must comply with the time limits stipulated in the rule and 

notice of a new date of hearing in terms of the rule must be given where an application has been postponed sine 

die. This is in terms of HCR 43(3) and (4) and MCR 22. 
 
Section 16(3) of the Superior Courts Act 10 of 2013 (SCA), provides that the decision of the court in granting the 

relief set out in rule 43(1) is not appealable. 
 
Maintenance pendente lite 
 
The Applicant is entitled to reasonable maintenance pendente lite. Factors that will be taken into account in 
order to determine this are the standard of living of the parties during the marriage, the Applicant’s actual 

and reasonable requirements, and the income of the Respondent (although sometimes the utilisation of assets 

is also taken into 
 
account). See Forssman v Forssman [2007] 4 All SA 1145 (W) 
 
It is against public policy that a spouse claims maintenance when living with another partner. A court will be far 

more inclined to allow an application made on reasonable grounds than one that contains extravagant demands 
and a respondent who shows a willingness to maintain his/her spouse and or children will be heeded with greater 

sympathy than one who is shown as avoiding his obligations. 
 
Although it is usual for the court to order periodic payments of money, it may order that the other assets, 

such as furniture, be made available for use by the Applicant. See Van der Spuy v Van der Spuy [1981] 1 All 
SA 227 (C) 
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The rule does permit the award of retro-active maintenance for children. This was the case in Harwood v Harwood 

[1976] 4 All SA 465 (C). 
 
Although the provisions of this rule may not be used to amend an order made by the Maintenance Court, a 
Maintenance Court however, has the jurisdiction to revoke or vary an order granted in terms of rule 43. 
 
See Forms and precedents: High Court rule 43 prayers 
 
A court cannot, under this rule, award lump-sum payments. This was the case in Greenspan v Greenspan [1999] 
JOL 5300 (C) 
 
A stepfather may be obliged to provide maintenance pendente lite to a spouse, even where a portion of that 

maintenance is to be utilised for the support of his step-children. See Heystek v Heystek [2002] 2 All SA 401 (T) 
 
An order for maintenance pendente lite granted by the Maintenance Court, whether replacing or revoking an order 

by the High Court or not, is appealable. See De Witt v De Witt [1995] 4 All SA 310 (T) 
 
A contribution towards costs 
 
This claim is sui generis and is based on the duty of support spouses owe each other. See Cary v Cary [1999] 2 All 
SA 71 (C) 
 
The question of whether the contribution sought excludes the costs of any interim applications is somewhat 

contentious. See Maas v Maas [1993] 4 All SA 549 (O). 
 
However, in Micklem v Micklem [1988] 4 All SA 372 (C), where the court stated that a contribution may be 

ordered to cover costs already incurred. See Cary v Cary [1999] 2 All SA 71 (C), where the court stated that the 

argument that costs incurred prior to the launching of the application, this should be treated as a retroactive 

award and had to be disregarded. 
 
The Applicant is not expected to realise all his/her possessions in order to finance his/her action and is entitled to 

litigate upon a scale commensurate with the means of the parties. 
 
See Senior v Senior [1999] JOL 4779 (W), which also discusses the case of Glazer v Glazer 1959 (3) SA 928 (W). 
 
In general, parties must demonstrate the following: 
 

the Applicant must show that he/she has insufficient means of his/her own; 
 

he/she must lay before the court only such facts as, if proved, would entitle him/her to succeed in the 
main action; and 

 
the Respondent must show that he/she is defending the action in good faith. 

 

The Applicant is only entitled to a contribution to enable him/her to adequately put his/her case before court and 

the Applicant is not entitled to all his/her anticipated costs, even though the Respondent may be able to afford to 

pay them, but only a contribution towards them. The contribution covers costs up to and including the first day of 
trial, the reason being that the trial may be settled by then. See Petty v Petty [2002] 2 All SA 193 (T) at 197. 
 
The contribution is not only for advocates’ or experts’ fees, but also includes attorneys’ fees. See Senior v Senior 

[1999] JOL 4779 (W). 
 
Interim care (custody) and interim contact (access) to any child 
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The predominant consideration in any application of this nature is always the best interests of the child, as is 

required by section 7 of the Children’s Act 38 of 2005 (CA), and a court does not look for “the perfect parent”. 
 
Usually, a court is reluctant to disturb the status quo regarding interim custody, but this is subject to the best 

interests of the child, as well as the fact that the status quo must not constitute an unreasonable state of affairs. 
 
There are conflicting decisions as to whether the court is entitled to refer an application for interim custody or 

access to the family advocate for investigation and recommendation in terms of section 4 of the Mediation in 

Certain Divorce Matters Act 24 of 1987 (MCDM). 
 
See Davids v Davids [1991] 4 All SA 678 (W), where the court stated that the procedure of rule 43 is not covered 

by the MCDM. 
 
In Terblanche v Terblanche [1992] 3 All SA 644 (W), the court made such a referral. 
 
It is practice in the Gauteng North High Court to involve the family advocate at this stage, if circumstances so 

require. 
 
Custody may be awarded to either parent, depending on the facts and in exceptional circumstances the Court will 

permit the child to be placed in the custody of a third person. 
 
The court sits as upper guardian of all minor children and has a wide discretion in determining matters of 

custody and access, and is furthermore not bound by procedural strictures and limitations of the evidence 
presented or the contentions advanced by the parties. The court may have recourse to any source of 

information which may assist it. 
 
The relief sought regarding custody (care) of and access to (contact with) minor children must be set out in 
accordance with the provisions of the CA, with reference to the provisions of section 18(1) and (2). Therefore, 

the prayers should make particular reference to aspects regarding primary place of residence, primary care and 

joint decision-making regarding the children’s schooling or extra-mural activities and so forth, as the 
circumstances of the particular case require. 
 
For an example of the clauses regarding the relief sought in the notice of motion pertaining to care of and contact 

with minor children, see Forms and precedents: Clauses regarding care and contact of minor children to be included 

in notice of motion 
 
Variation of the order 
 
Any order granted in terms of this rule may only be varied in the event of a material change in the circumstances 

of either party, or of a child, or in the event of a contribution towards costs proving inadequate. This is done in 

accordance with the provisions of HCR 43(6) and MCR 58(6). 
 
Under these circumstances a simple application under the rule may be made and must comply with the provisions 

of the rule. A re-hearing of the application based on new evidence is not permitted. The new application must be 

based on a material change in circumstances subsequent to the first application. See Andrade v Andrade [1982] 4 

All SA 639 (O) 
 
An application for a further contribution towards costs must be based only on the costs incurred or projected 

since the previous bill. See Greenspan v Greenspan [2001] JOL 8277 (C) 
 
Further evidence 
 
The court is entitled to hear further evidence and this evidence may be presented by way of affidavit or viva voce 

evidence. No party may adduce any further evidence without the permission of the court, in terms of HCR 43(5) 

and MCR 58(5). 
 
Fees 
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The fees that an attorney and advocate may charge are laid down by HCR 43(7) and 43(8) and MCR 58(7) and 

58(8). , and may not be deviated from without permission from the court. See Varkel v Varkel [1967] 4 All SA 

221 (C). 
 
The stipulations of HCR 43(7) and MCR 58(7) apply to both party and party, as well as attorney and client costs. 
 
The limitation on counsel’s fees relates to the fee charged for the appearance and not, in an appropriate 

case, to consultations or settling affidavits. 
 


