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Rehabilitative maintenance 
 

What is rehabilitative maintenance? 
 

Rehabilitative maintenance is awarded for a limited period to a divorcing spouse for the purposes of becoming 

trained, retrained or to compensate for a shortfall in salary for a job or profession. 
 

What factors must be taken into account? 
 

Each case is judged on its own facts, but in practice the following is generally considered: 
 
 

the age of the spouse, required to re-enter the job market; 
 

the length of time for which he or she has been unemployed; 
 

the spouse’s ability to be trained; 
 

their health; and 
 

lastly the spouse’s formal qualifications, if any. 
 
 

A spouse who has remained economically active and employed throughout the marriage would not qualify for 

rehabilitative maintenance. 
 

This area of law has recently seen a major change in the case of Venter v Venter [2013] JOL 30700 (KZP), where the 

court refused to grant a 57 year-old woman life time maintenance. The judges referred with approval to the 

commentary of Hahlo and Sinclair, and quoted “… the idea that marriage ought to provide a woman with a “bread 

ticket” for life is on its way out…”. They further referred to two unreported decisions of Robert v Robert (case number 

933/2002 DCLD) and McCarthy v McCarthy (case number 5570/2003 CPD). 
 

In the Robert decision, Judge Gyanda declined to award maintenance to a spouse who was unemployed at the time 

of the divorce on the basis that the marriage lasted only five years, despite the unemployed party no longer being a 

young person. 
 

In the McCarthy decision, the court granted rehabilitative maintenance to a wife who had not been employed since 

1981. The court held that a party was not entitled to maintenance as of right, but must persuade the court to 

exercise its discretion, in its favour. In doing so, it must provide a factual basis for a maintenance award before a 

decision regarding quantum and duration is determined. 
 

Prior to the decision in Venter v Venter [2013] JOL 30700 (KZP), spousal maintenance for life or until remarriage was 

common in long marriages, where the unemployed spouse had not worked for a protracted period. Venter saw a 

departure from this position and, given the emphasis of the clean break principle, life time maintenance is becoming 

extremely difficult to obtain. 
 

The financial needs and obligations of the parties 
 

It should be noted that the financial needs of a spouse requesting maintenance is not restricted to necessities and 

factors such as the standing of the parties in their community all also be taken into account. 
 

In the case of Bezuidenhout v Bezuidenhout (2003) 3 All SA 82 (C), Pincus J warned that, in view of the provisions of 

our Constitution and the prohibition against unfair discrimination, a court must avoid gender discrimination in 

weighing up the contributions of each party to a marriage. There should be no basis in favour of the money earner 

and against the home maker and child carer, or vice versa. In the Bezuidenhout case, the SCA found that the court 

a quo had misdirected itself by placing a value on the contribution of the wife as housewife, mother and home 

maker, when in fact she had never assumed these traditional roles but had been the financial director of a 

company. The actual financial standing of the parties must be assessed. Section 7(2) permits the court a discretion 

on a number of factors and, the financial needs of the parties does not entitle either party to a specific share or 

amount. 
 

Duration of the marriage 
 

If the marriage is relatively short, the ability of the parties to return to the status quo ante may be a simpler 

process than after a long marriage. The length and duration of the marriage has an effect on the spouse’s age, 

ability to earn and/or re-enter the job market. A court can take all of these considerations into account in making an 

equitable award. 
 

Standard of living 
 

It is generally recognised that there is no entitlement to a particular standard of living and in many cases the 

standard of living of both parties declines after a divorce. Each case should however, be decided on its own facts 

and where possible, the standard of living of the parties during the marriage should be maintained. Obviously 

where there is insufficient income to maintain both parties at this level, one party should not be unduly prejudiced 



in favour of the other. In Grasso v Grasso (1987) 3 All SA 47 (C), the court held that where the parties are wealthy, 

there was no reason why a divorced wife and her minor children should not continue to enjoy the same standard of 

living as that they enjoyed during the marriage. 
 

Conduct 
 

As marriages are invariably dissolved based on an irretrievable breakdown, this consideration must not be confused 

with fault or the test for forfeiture of benefits. This is not a form of penalty for misconduct and in any maintenance 

assessment, need and ability to pay, remain the overriding considerations. This principle was discussed in the case 

of Swart v Swart (1980) 4 All SA 726 (O), where Fleming J made the following observations: 
 
 

the court must not attempt to assess the moral blameworthiness of the parties, but must attempt to 

formulate an “overall picture”; 
 

section 7(2) of the DA does not prescribe that only serious conduct or misconduct is a factor, instead the 

court must decide how much weight to attach to such conduct; 
 

the court should not engage in a close analysis of the parties’ conduct over a long period prior to the 

divorce. The view that both parties are usually to blame for the breakdown provides for a more flexible 

and therefore more equitable approach to the determination of maintenance. The English position is 

that only “gross and obvious” conduct should be taken into account. Fleming J, however found no 

indication of such a restriction in our act. 
 
In the case of Archer v Archer (1989) 3 All SA 240 (E), the court found that the husband’s misconduct was sufficiently 

gross that it would be inequitable to disregard it. 
 

Any redistribution order 
 

This consideration deals with the inter relationship between maintenance and redistribution orders, in terms of 

section (7)(3) of the DA. If a substantial redistribution order has been granted, it will have an effect on maintenance, 

as it will materially affect the existing or prospective means of the parties and their financial needs and obligations. 

See Guidance note: Redistribution 
 

Any other factor which in the opinion of the court should be taken into account 
 

This “catch all” provision allows a court to take into account any other factor which it deems relevant. Whilst the list 

of considerations is exhaustive, this provision emphasises that each court must exercise its discretion on 

consideration of all the factors before it. 


