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ANNEXURE 1: PRE-TRIAL 

 

 

 METHODS OF SECURING ATTENDANCE OF AN ACCUSED IN 

COURT 

 

1. MAHLEZA v MINISTER OF POLICE AND ANOTHER 2020 (1) SACR 392 (ECG) 

 

Arrest — Arrest without warrant — Lawfulness of — Duty of arresting officer — 

Reasonable suspicion — Nothing in police docket indicating that plaintiff caused death of 

deceased — Detention for one month and two days in shocking conditions — Police liable for 

further detention after remand until first bail application could be held. 

 

“The plaintiff claimed damages of R990 000 against the first defendant and the second 

defendant, the Director of Public Prosecutions (the DPP), for wrongful arrest and detention for 

a period of one month and two days. The plaintiff was a security guard at a tavern, who got 

into an altercation with the deceased who stabbed him in the shoulder with a long-bladed knife. 

The plaintiff's colleague came to his assistance and shot the deceased in both legs. The plaintiff 

then grabbed a kierie and hit the deceased once on the body. The deceased died as a result of 

his injuries. 

 

The plaintiff was arrested, without a warrant, at his home four months later by a large group of 

police at 04h00. He was detained and subsequently charged with murder but was acquitted and 

found guilty instead of assault. The arresting officer at the time had only taken over the police 

docket three days prior to the arrest. There was an indication in the police docket that the DPP 

had instructed the police to arrest the plaintiff. He was taken to the court on the morning after 

his arrest and was remanded to prison, without being given a chance to speak or told of his 

right to bail. He was kept in shocking conditions with 32 others in a cell which was dirty and 

had only one toilet and a bed. He spent Christmas in prison, away from his family. The only 

witness for the defence was the arresting officer who claimed, untruthfully, that he had relied 

on a statement by the deceased's wife, but it subsequently transpired that this statement was in 

fact made well after the arrest of the plaintiff. 

 

Held, that nothing in the statements in the police docket established any more than one blow 

on the abdomen with the kierie, which had no consequence for the death of the deceased, and 

there was certainly no basis set out for a suspicion on reasonable grounds that the plaintiff had 

any part in the murder of the deceased in any culpable way at all. It appeared that the arrest 

was premised on the instruction of a police captain and the prior instruction of the DPP and 

was unwarranted, unjustified and unlawful. 

 



Gauteng Society of Advocates                                                                   
 

Page 6 of 141 
 

Held, further, that, notwithstanding the investigating officer's assertion that he did not realise 

that the plaintiff's first appearance would exclude the possibility of bail, and had no knowledge 

of the impact of s 60(1)(b) of the Criminal Procedure Act 51 of 1977, the court could not accept 

that this was a credible response for a policeman of 30 years' experience. The investigating 

officer in fact subjectively foresaw that, as a consequence of the arrest, there would be an 

inevitable mechanical remand of the plaintiff at his first court appearance, without bail being 

granted until a formal bail application could be heard, thereby delaying things inevitably for at 

least two weeks before his final release. Public-policy considerations based on constitutional 

norms and values pointed to the first defendant being liable for the period of detention until a 

bail application would be entertained, namely up until two weeks before his actual release. 

 

Held, further, that, in respect of the last period of detention, the second defendant could not be 

held liable, given the unavailability of the plaintiff's legal representative, and the second 

defendant had to be absolved of liability in respect thereof. The court awarded an amount of 

R600 000 to the plaintiff to be paid by the first defendant for the period of 19 days' detention. 

 

2. MINISTER OF POLICE AND ANOTHER v MULLER 2020 (1) SACR 432 (SCA) 

 

Arrest — Detention of accused by police — Detention following upon unlawful arrest — 

Liability of police for further detention on remand by magistrate — Magistrate 

establishing that accused had previous conviction for rape and ordering formal bail application 

as required by s 60(11)(b) of Criminal Procedure Act 51 of 1977 — Neither prosecutor nor 

police aware of accused's previous conviction at time and were amenable to accused being 

released on warning — No liability on police after remand by magistrate. 

 

The respondent instituted action for damages against the first appellant (the Minister) arising 

from his alleged unlawful arrest and the ensuing detention, and against the Minister and the 

second appellant, the National Director of Public Prosecutions (the NDPP), jointly and 

severally for damages arising from his further detention after his first appearance in court. The 

magistrate awarded him R50 000 for the arrest and initial detention and R150 000 for the further 

detention. 

 

An appeal against these awards was dismissed by the High Court. On appeal to the present 

court the respondent abandoned his judgment against the NDPP. 

 

The claim arose from an incident in which the respondent was arrested for an alleged 

contravention of s 36 of the General Law Amendment Act 62 of 1955 (the Act) for the 

possession of a police bulletproof vest. Acting on information, the police had gone to the 

respondent's flat where they found the vest on the veranda. Two occupants, the respondent's 

son and a young woman, identified it as being the property of an itinerant visitor to the flat and 

occasional occupant. Upon his arrival, the respondent confirmed that information. Nonetheless, 

the respondent was arrested and taken to the local police station where he was detained, and a 

warning statement was taken from him. The investigating officer recommended that he be 

released on bail of R500, but this was changed by the prosecutor to an instruction that the 
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respondent could be released on warning. The prosecutor who appeared in court proceeded on 

that basis, but the magistrate enquired about the respondent's previous convictions and he 

replied that he had a previous conviction for rape. She then ruled that the matter be referred to 

the bail court which was unfortunately congested and unable to hear the application on the 

same day. She then remanded the matter to 2 December 2013 on which day the respondent was 

released on bail. 

 

Held, that the respondent had given a satisfactory explanation for his possession of the 

bulletproof vest and therefore met the standard required by s 36 of the Act, and the trial court 

and the court a quo had correctly held that the arrest and initial detention were unlawful. 

 

Held, further, that the magistrate had given judicial consideration to the respondent's release 

and remanded him in custody, which she was obliged to do in terms of s 60(11)(b) of the 

Criminal Procedure Act 51 of 1977, because of his admitted previous conviction. Neither the 

prosecutor nor the police had knowledge of the respondent's previous conviction and 

accordingly could not have foreseen that he would be remanded in custody. In the 

circumstances the liability of the police for the wrongful and unlawful arrest and detention was 

truncated upon the remand order made at the first appearance. The appeal accordingly had to 

succeed in respect of the further detention. 

 

 THE CHARGE 

 

1. S v DUBA 2020 (1) SACR 66 (ECG) 

 

Rape — Attempted rape — What constitutes — Victim possibly deceased before accused 

committing acts that appeared to be attempts at intercourse — Accused convicted of 

attempted rape. 

 

“The accused was indicted to stand trial in the High Court on charges of rape and murder. He 

was linked by circumstantial evidence to the crime, the principal state witness having come 

across a semi-naked man late at night making sexual movements lying on top of a woman. The 

man, realising that he had been seen, jumped up and ran away. The witness gave chase but 

gave up and returned to the scene where he realised that the woman was a neighbour of his, but 

she was already deceased. The medical evidence established that the deceased had died of 

multiple stab wounds, and, although there were no findings consistent with sexual intercourse, 

the possibility that it had occurred could not be ruled out. The court was satisfied, based on the 

circumstantial evidence, that the accused was the person whom the state witness had seen and 

who had perpetrated the assault on the deceased, and, having regard to the nature of the 

deceased's injuries, there had clearly been an intention on the part of the accused to kill her. If, 

however, he had been bent on merely killing her, he would not have needed to remove his 

clothes.  
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As to the charge of rape, held, that the evidence established that the assault on the deceased 

was ferocious and she must have died almost immediately after the injury on her neck was 

inflicted. It was therefore not impossible that the deceased had already died at the time the 

accused was seen on top of her making movements akin to those of engagement in sexual 

activity. That, however, did not detract from his conduct constituting an attempt to have sex 

with the deceased — an accused who attempted to have sexual intercourse whilst under the 

mistaken impression that his victim was alive, whereas in fact she was already dead, could be 

found guilty of attempted rape. The accused was accordingly found guilty of attempted rape 

and murder.” 

 

2. S v SD 2020 (1) SACR 78 (KZP)  

 

Indictment and charge — Duplication of convictions — Test for — Single-intent test 

inadequate for requirements of modern society with high crime rate — Elements-of-crime 

test appropriate. 

 

Evidence — Witness — Oath — Administering of — Child witness — Witness 13 years 

old — Although no finding made by court, it was satisfied that complainant able to distinguish 

truth from lies and was alive to serious consequences of telling lies — In circumstances, 

complainant competent witness. 

 

“The appellant challenged his convictions in a regional magistrates' court on one count of 

sexual assault and one count of attempted rape, and his sentences of 10- and three-years’ 

imprisonment, respectively, where the sentences were ordered to run concurrently. He based 

his appeal on two main grounds, namely, that there had been a duplication of convictions, in 

that the sexual assault and attempted rape constituted one criminal act and that there had been 

a single intent; and that the court a quo had administered an oath to the 13-year-old complainant 

when it ought to have admonished her. The complainant testified that the appellant, her paternal 

uncle, had entered the room where she was getting dressed after having bathed, placed her on 

the bed and removed her underwear before licking her breasts and private parts. He then 

unzipped his pants, and, when he was about to engage in intercourse, she tricked him into 

thinking that her mother was coming, and he then ran away. The record indicated that when 

the complainant was called to testify, she was asked if she knew what the oath was, and she 

replied that she did not. The court then conducted an inquiry and after asking her numerous 

questions, came to the conclusion that she was able to distinguish between the truth and lies 

and to understand the consequence of telling lies. The court then proceeded to swear her in. In 

respect of the contention that there had been an improper duplication of charges, 

 

Held, that there were many instances where a perpetrator started off with an intent to commit 

a specific offence but ended up committing other offences. Despite the close connection 

between the acts, two crimes would be committed due to the varying nature of their elements. 

Public interest and public policy in the current circumstances where the crime rate was very 

high called for an approach which ensured that perpetrators were adequately charged and 

prosecuted. The single-intent test fell short of meeting the requirements of our society while 
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the elements-of-the-crime test would satisfy this. On an application of the latter test, it was 

apparent that the offence of sexual assault embodied different elements to those of attempted 

rape and, accordingly, two separate offences had been committed. 

 

In respect of the administering of the oath to the complainant, held, that it was clear that the 

court a quo had undertaken a process to ensure that the complainant's evidence was reliable. 

Although at the end of that process there was no finding by the court, it was satisfied that the 

complainant was able to distinguish truth from lies and was alive to the serious consequences 

of telling lies. In the circumstances the complainant was a competent witness and the court had 

correctly admitted her evidence. 

 

 APPLICATION FOR BAIL 

 

1. DE KLERK v MINISTER OF POLICE 2020 (1) SACR 1 (CC) 

 

Arrest — Procedure after arrest — Detention of accused after appearing in court — 

Investigating officer aware that accused would not be released on bail on appearance in court, 

despite recommending such — Police liable for unlawful detention after remand where 

magistrate failed to consider his release on bail. 

 

“The applicant instituted action in the High Court against the respondent for damages for 

unlawful arrest and detention, arising from his arrest on a charge of assault with intent to do 

grievous bodily harm and his subsequent detention for eight days. The charge resulted from an 

incident in which he pinned the complainant against a picture frame on a wall. After the 

complainant laid a charge, the applicant was required to report to the police station where said 

charge was explained to him. He was unable to contact his attorney and made no statement, 

but was immediately arrested and taken to the magistrates' court where he appeared only two 

hours after arriving at the police station. He was remanded in custody, despite the investigating 

officer's recommendation that bail of R1000 be fixed. The investigating officer was aware that 

the applicant would not be released on bail at his first appearance in court, such appearance 

being a mere formality in a busy remand court. The High Court dismissed the action, as did the 

majority of the court on further appeal to the Supreme Court of Appeal. At issue was whether 

the applicant could claim against the Minister of Police for his detention after his first court 

appearance. 

 

The majority of the court, per Theron J (Basson AJ, Dlodlo AJ, Khampepe J and Petse AJ 

concurring), held that, although subjective foresight of harm could not itself necessarily imply 

that harm was not too remote from conduct, it was a weighty consideration. In the present 

matter, the police officer subjectively foresaw the precise consequence of her unlawful arrest 

of the applicant. She knew that the applicant's further detention after his court appearance 

would ensue. What happened in the reception court was not, to the constable's knowledge, an 

unexpected, unconnected and extraneous causative factor — it was the consequence foreseen 

by her, and one to which she reconciled herself. In determining causation, the court was entitled 
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to take into account the circumstances known to the constable and those circumstances implied 

that it would be reasonable, fair and just to hold the respondent liable for the harm suffered by 

the applicant, that was factually caused by his wrongful arrest. For these reasons, and in the 

circumstances of this matter, the court appearance and the remand order issued by the 

magistrate did not amount to a fresh causative event breaking the causal chain. 

 

At the same time, holding the Minister of Police liable did not mean that a magistrate, as an 

officer of the court, could not and should not in egregious cases be held accountable for 

dereliction of constitutional duties. The duty of magistrates to apply their minds to the question 

of bail was of the utmost constitutional significance. Failure to discharge this duty must result 

in consequences for the presiding officer involved. Moreover, in the ordinary course, members 

of the police would not be liable for derelictions of duty by members of the magistracy. On the 

facts of this case, the magistrate concerned should not be exclusively liable for the subsequent 

detention, given the original delict by the arresting officer and her subjective foresight of the 

subsequent detention and the harm associated therewith. 

 

Cameron J, concurring with the conclusion of the majority judgment, held that in view of the 

manner in which the applicant had cast his claim, in wrongfully arresting the applicant and 

sending him without more for processing to that particular court, with no effort to ensure that 

he was processed differently and thus afforded the opportunity to apply for bail, the police 

officer who unlawfully arrested the applicant was as much responsible for the wrong done by 

his further detention as if, were she being sued for personal injury inflicted by a negligently 

driven motor car, she had culpably caused him to fall into its path and the Minister was 

accordingly liable. 

 

Froneman J, dissenting (Goliath J and Mhlantla J concurring), held that the police constable 

only had the constitutional responsibility of bringing the applicant to court timeously. She had 

done so and once she had done that, she had no further direct legal competence or authority to 

charge the applicant or to decide on his release or further detention. At best, she could attempt 

to influence these decisions by recommending bail, which she had also done. There was no 

objective evidence that she acted unlawfully in terms of her statutory powers and obligations 

in respect of the harm at stake, namely the further detention of the applicant after his court 

appearance. If there was nothing further within her competence that she could have done, then 

the foreseeability of further unlawful detention as a matter of legal causation did not make her 

liable for such harm. This was because her participation could not be said to have wrongfully 

caused harm if that harm was beyond her constitutional or legislative authority, control or 

competence, irrespective of whether it was foreseeable or not. The responsibility to charge the 

applicant was that of the prosecutor, that of deciding to release him or detain him further was 

that of the magistrate. In these circumstances, to ascribe liability to the constable on the mere 

basis of foreseeability of harm would undermine the distinction between unlawful and 

malicious deprivation of liberty. 

 

2. S v MDHLULI 2020 (1) SACR 98 (LP) 
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Bail — Application for — Duty of court hearing application — Court's power to call 

witnesses — Duty of judicial officer to order prosecutor or accused to place sufficient 

information before court — Criminal Procedure Act 51 of 1977, ss 60(2)(b) and 60(3). 

 

“In an appeal against the refusal by a magistrate to admit the appellant to bail it was argued 

that the magistrate had erred in calling two witnesses, one from the Department of Home 

Affairs and the other from the Department of Correctional Services. It was contended that in 

doing so she had overstepped her powers in terms of s 60 of the Criminal Procedure Act 51 of 

1977. 

 

Held, that s 60(3) read together with s 60(2)(b) provided that it was the duty of the judicial 

officer to order the prosecutor or the accused to place sufficient information before the court 

so that it could be in a position to make a just decision. Judicial officers were not empowered, 

of their own accord, to call witnesses so as to place such information before them. In the 

circumstances of the case it was clear that the witnesses were not merely called to clarify issues, 

but also to add more flesh to the skeleton that constituted the evidence of the state or that of 

the investigating officer. That evidence had to be ignored. 

 

Held, further, that, if such evidence were excluded, the refusal to grant the appellant bail had 

to be replaced with an order that he should be admitted to bail. Bail in the amount of R2000 

was set. 

 

3. HANS v DISTRICT COURT MAGISTRATE, CAPE TOWN AND OTHERS 2020 (2) 

SACR 362 (WCC) 

 

Bail — Application for — Prosecution — Conduct of — Prosecutor obstructing attempts 

to requisition accused from prison for bail application necessitating application to High 

Court — Such obstruction amounting to abuse of authority — Warranting costs order 

against Director of Public Prosecutions. 

 

Bail — Application for — Presiding officer — Conduct of — Postponement of application 

for period longer than that prescribed by s 50(6)(d) of Criminal Procedure Act 51 of 1977 

— Mere fact that legal representative had agreed to lengthier postponement not entitling 

magistrate to postpone matter for longer period. 

 

“The applicant was arrested and made his first appearance before the magistrate of Cape Town 

on Monday 7 October 2019, when the prosecutor submitted that he was charged with an offence 

under schedule 6 to the Criminal Procedure Act 51 of 1977 (the Act) and that the state was 

opposed to his being granted bail. By agreement between the prosecutor and his legal 

representative, the matter was postponed for a formal bail application to 12 November 2019. 

When the applicant changed lawyers, he was made aware that the postponement was in 

contravention of s 50(6)(d) of the Act. His present lawyers then approached the senior 

magistrate responsible for the criminal court on 23 October 2019, when it was agreed that they 

should have the accused requisitioned for a new date to be determined for the bail hearing. On 
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the following day, the lawyers made attempts to requisition the applicant for a court appearance 

the next day, but the prosecutors refused to requisition him. The applicant's lawyers then made 

a written request to the prosecutors to requisition the applicant for 28 October so that a new 

bail application could be set for hearing within that week. In the request they indicated that, 

should the requisition not be confirmed, they would bring an urgent application to the High 

Court, which they did when no confirmation was forthcoming. They applied for a rule nisi 

calling on the respondents (including the Minister for Justice and Constitutional Development 

and the Director of Public Prosecutions) to show cause on 1 November why the magistrate's 

decision to postpone the bail application to 12 November should not be reviewed and set aside, 

and why the respondents should not be directed to take necessary steps to ensure that the bail 

application was heard before the return date of the rule nisi, failing which the applicant should 

be released from custody and warned to appear on 12 November. The application also sought 

costs against the respondents. The applicant was requisitioned for 31 October, but no 

arrangements were made for the docket or the investigating officer to be at court on that day. 

The prosecutor was not ready to present the state's case and the matter was postponed to 6 

November. In the meantime, on 1 November the court directed the respondents to ensure that 

the bail application was heard on 4 November and the rule nisi was extended to 5 November. 

On 4 November the investigating officer was only available at 10h00, at which time it appeared 

that the applicant had not been brought to court from prison. He was eventually brought to 

court at 13h00. The matter, however, could only be attended to at 15h00 and was rolled over 

to the following day for argument, and to 6 November for judgment. The bail application was 

finalised on that day. On the extended return day, the only issue that remained was that of 

liability for costs. 

 

Held, that it was not proper for the magistrate to postpone the initial bail application merely 

because of the agreement between the parties. The statutory prerequisite for postponement 

proceedings was the magistrate's opinion that she had insufficient information or evidence to 

reach a decision on the bail application. It was not possible to conclude that the magistrate 

acted mala fide or for an ulterior motive, but the period of postponement remained shockingly 

inappropriate. 

 

Held, further, that the refusal of the prosecutors to assist the applicant's lawyers to get him back 

to court and the matter enrolled for a bail application was unlawful. The applicant was denied 

an opportunity to bring his bail application within the time limits prescribed by law, to which, 

but for their conduct, he was entitled. 

 

Held, further, that the matter was a classic demonstration of the abuse of authority by officers 

of the court, which happened within the court building. The conduct of the prosecutors 

adversely affected those who were vulnerable and who depended on the very officers and those 

courts to protect, defend and advance their rights. The peculiar circumstances of the case 

warranted a costs order against the Director of Public Prosecutions.” 

 

 



Gauteng Society of Advocates                                                                   
 

Page 13 of 141 
 

 DISCOVERY/APPLICATION FOR ACCESS TO POLICE 

DOCKET 

 

1. NOHOUR AND ANOTHER v MINISTER OF JUSTICE AND CONSTITUTIONAL 

DEVELOPMENT 2020 (2) SACR 229 (SCA) 

 

Prosecution — Prosecutor — Powers and duties of — Duty of prosecutor to hand over 

statement by complainant in conflict with her testimony — Claim for damages for breach of 

such duty — No evidence that compliance with duty would have rendered different decision 

by trial court — Plaintiffs failing to prove factual causation. 

 

“The appellants appealed against the dismissal of their action for damages arising from the 

alleged negligence of the prosecutor who had conducted their successful prosecution in a 

regional magistrates' court on charges of kidnapping and rape. They contended that they would 

have been acquitted if the prosecutor had discharged her common-law obligations by disclosing 

to the defence the material deviations between the complainant's evidence and the contents of 

the police docket. They alleged that the docket contained a statement by the complainant that 

she was a prostitute, something that she had denied in cross-examination during the criminal 

trial. 

 

Held, that the claim by the appellants that, if the information in the docket had been disclosed 

they would have used it to ensure their acquittal, went too far. They were in no position to say 

that their cross-examination would have yielded the result they contended for and the 

magistrate would still have had a duty to evaluate the complainant's evidence. It was of 

significance that the magistrate had been made aware that the complainant was alleged to be a 

prostitute, and had taken this into account in evaluating her evidence. 

 

Held, further, that, even though the prosecutor omitted to disclose to the defence the fact that 

the complainant had admitted that she was a prostitute, the same prosecutor had informed the 

court about this. Although it might not have been at an appropriate stage of the trial, there were, 

however, no facts established by evidence that supported the assertion that they would have 

been acquitted, but for the omission by the prosecution, and they had accordingly failed the 

test for factual causation. Furthermore, the wrongful act on the part of the prosecution had not 

been proved to be linked sufficiently closely or directly to the loss alleged to have been suffered 

by the appellants, and the appeal had to fail.” 
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 DIVERSION 

 

1. S v LM AND OTHERS 2020 (2) SACR 509 (GJ) 

 

Child — Child and youth care centre — Diversion to in terms of s 41 of Child Justice Act 

75 of 2008 — Provisions of s 53(2) read with s 53(3) not permitting child, accused of 

committing schedule 1 offence, to undergo diversion programme involving period of 

temporary residence. 

 

Child — Child and youth care centre — Diversion to in terms of s 41 of Child Justice Act 

75 of 2008 — Provisions of s 58(4)(c) not authorising prosecutor or child justice court to refer 

child, accused of committing schedule 1 offence, and who failed to adhere to previous diversion 

order, to any further diversion programme involving period of temporary residence. 

 

Child — Offences by — Drug offences — Section 4(b) of Drugs and Drug Trafficking Act 

140 of 1992 inconsistent with Constitution and invalid to extent that it criminalised use or 

possession of cannabis by child — Pending completion of law-reform process to correct 

constitutional defects of that legislation, no child to be arrested, prosecuted or diverted for 

contravening provision. 

 

Child — Diversion of — From criminal justice system — Programme operating outside 

of strictures of Child Justice Act 75 of 2008 impermissible. 

 

“An urgent review concerning four children came before the court in respect of cases where 

magistrates had ordered diversions in terms of s 41 of the Child Justice Act 75 of 2008 (the 

Act). The children were alleged to have committed offences referred to in schedule 1 to the 

Act, in that they had all tested positive for cannabis in tests performed at school. The diversion 

agreements presented to them and their parents were made orders of court. The children had 

allegedly not complied with the diversion agreements and the prosecutor sought to invoke more 

onerous diversion programmes as contemplated in terms of s 58(4)(c) of the Act. The children 

were referred to the Department of Social Development where probation officers consulted 

with them and their parents. In all four matters the recommendations were for compulsory 

residence at one of two youth care centres. After agreement by the parents and children, the 

children were then referred to the centres for an unspecified period and the matters were 

remanded for six months. 

 

The court held on 5 February 2019 that s 41 of the Act, in cases where the offences fell within 

the ambit of schedule 1, did not permit compulsory residence as an option and that s 58(2) had 

not been complied with. The orders referring the children to the youth care centres were set 

aside. Because of concerns by the acting senior magistrate, Krugersdorp, that there may be 

other children in youth care centres affected by that decision, the court granted a further order 

that the youth care facilities conduct an audit of children referred to them in terms of s 41. That 

rule was extended a number of times, and, as a result, some particularly egregious cases 
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emerged where children had been referred, for compulsory residence for minor offences in the 

institutions. The audit also revealed that each of the four matters under review, the child had 

been ordered to attend a 'Drug Child Programme' for a period of three months. This was a 

programme run by a senior state prosecutor, a state advocate and a team of volunteers. 

 

The court noted that since the decriminalisation of the possession of cannabis by adults, the 

possession and use of cannabis in respect of children became a status offence in that it targeted 

persons on the basis of their age. At the level of international and regional law, it was clear that 

status offences had to be abolished and the court was obliged to view the offences through the 

prism of abolition when evaluating their constitutionality. The court held that the 

criminalisation of the use and possession of cannabis violated a child's right to equality; there 

was no underlying purpose for singling out children; it amounted to discrimination on a 

prohibited ground; and did not meet the limitations test set out in s 36(1) of the Constitution. 

The provision accordingly fell foul of the equality provision and for this reason alone had to 

be declared unconstitutional. The criminalisation of such offences violated the best interests of 

the child and there were less restrictive means available to prevent children from using cannabis 

to the extent that it was harmful to them. Both the Prevention of and Treatment for Substance 

Abuse Act 70 of 2008 and the Children's Act 38 of 2005 provided for prevention, early 

intervention, treatment and rehabilitation processes and mechanisms to deal with children who 

were in need of treatment for addiction to a dependence producing substance in appropriate 

circumstances. As a result, the court declared s 4(b) of the Drugs and Drug Trafficking Act 140 

of 1992 inconsistent with the Constitution and invalid to the extent that it criminalised the use 

and/or possession of cannabis by a child, and, pending the completion of the law reform process 

to correct the constitutional defects of that legislation, no child could be arrested or prosecuted 

and/or diverted for contravening that provision. 

 

The court also declared that s 53(2) read with s 53(3) of the Act did not permit under any 

circumstances whatsoever, for a child accused of committing a schedule 1 offence, to undergo 

any diversion programme involving a period of temporary residence, and that s 58(4)(c) of the 

Act did not authorise or empower a prosecutor or child justice court to refer a child accused of 

committing a schedule 1 offence, and who failed to adhere to a previous diversion order, to 

undergo any further diversion programme involving a period of temporary residence. 

 

The court noted furthermore that the 'Drug Child Programme' in question seemed to operate 

outside of the strictures of the Child Justice Act, which was impermissible. The use of a 

standardised order for all children fell foul of the 'best interests' standard. The prosecutor, rather 

than selecting one level 1 diversion option available, imposed every option available. The 

proverbial book was thrown at the children who had to perform, inter alia, undefined 

community service for an undetermined amount of hours at the discretion and whim of the 

principal; ensure an increase in their school marks by at least 10%; and take part in some form 

of sports cultural event regularly. The court orders were consequently flawed. 
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 MENTAL OBSERVATION 

 

1. S v JD 2020 (2) SACR 555 (WCC) 

 

Trial — Mental state of accused — Enquiry in terms of s 77 of Criminal Procedure Act 

51 of 1977 — Regional court ordering that accused be admitted as state patient after receiving 

report that he was certifiable in terms of Mental Health Care Act 17 of 2002 and not fit to stand 

trial, and evidence indicating that he had committed offence in question — Magistrate 

thereafter referring matter to court in terms of s 47 of latter Act for 'final determination' — No 

application for discharge of patient and no legal basis for sending matter on automatic review 

— Matter erroneously referred. 

 

The accused stood trial in a regional magistrates' court on a charge of murder for having shot 

and killed the deceased. After observation at a mental-health institution, the court received a 

unanimous report from three practitioners indicating that he suffered from an intellectual 

disability and was certifiable in terms of the Mental Health Care Act 17 of 2002 (the Act), and 

was not fit to stand trial. The court heard and accepted evidence indicating that the accused had 

in fact committed the offence and the court ordered that he be admitted as a state patient to the 

mental-health facility. The regional magistrate referred the matter to the court in terms of s 47 

of the Act 'for final determination'. 

 

There was no application for the discharge of the patient and the court held that the present 

proceedings were not a review, but it was nonetheless satisfied that the proceedings were 

substantially in accordance with justice. It held that the trial court had erroneously referred the 

matter to the court for 'final determination' in terms of s 47, which dealt with an application for 

discharge of a state patient. It held furthermore that there was no legal basis for sending a matter 

on automatic review when an accused person had been declared a state patient in terms of the 

Act. However, there might be specific reasons for sending the matter on review, in which case 

those reasons were to be indicated and the matter sent on review. If the trial court was satisfied 

that its decision was in accordance with justice, the matter should not have been referred for 

review. 
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 INDICTMENT/CHARGE SHEET:  

 REQUIREMENTS – SECTION 86 & 144 OF THE CRIMINAL 

PROCEDURE ACT, 51 OF 1977 (CPA) / ESSENTIALS - SECTION 

84 OF THE CPA / OBJECTIONS – SECTION 85 OF THE CPA 

 

 

 FURTHER PARTICULARS – SECTION 87 OF THE CPA 

 

 

 CENTRALISATION OF PROSECUTION 

 

1. STANFIELD AND OTHERS v NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS AND ANOTHER 2020 (1) SACR 232 (GP) 

 

Prosecution — National Director of Public Prosecutions — Centralisation of prosecution 

— Direction in terms of s 22(3) of National Prosecuting Authority Act 32 of 1998 to be read 

with s 111 of Criminal Procedure Act 51 of 1977 — NDPP entitled to specify court where trial 

to be held. 

 

Prosecution — National Director of Public Prosecutions — Review of decisions of — 

Prosecutorial decisions specifically excluded from provisions of Promotion of Administrative 

Justice Act 3 of 2000. 

 

The applicants were the first three of 23 accused who were indicted to stand trial in the 

Khayelitsha Regional Court in the Western Cape. They applied for an order suspending the 

prosecution instituted against them and their co-accused, and for an order reviewing and setting 

aside the decision of the National Director of Public Prosecutions to consolidate the trial in the 

regional court in Khayelitsha. 

 

The respondents raised a point in limine that prosecutorial decisions were specifically excluded 

from the ambit of administrative action for the purposes of the Promotion of Administrative 

Justice Act 3 of 2000 (the application was brought in terms of s 3(4) of the Act). The court 

upheld the objection, finding that the decision could only be reviewed in terms of a rule-of-law 

review. Since no rule of law was before the court, the application had to be dismissed. The 

court, however, found it prudent to address the two other issues raised in the application, to 

ensure the applicants' right to have their trial begin and conclude without unreasonable delay. 

 

The heart of the applicants' complaint was that s 22(3) of the National Prosecuting Authority 

Act 32 of 1998 (the NPA Act) allowed the NDPP to issue a certificate directing that an offence 
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be tried within the area of the jurisdiction of another Director, not to direct which court should 

hear the matter. 

 

Held, that s 111 of the Criminal Procedure Act 51 of 1977 (the CPA) had to be interpreted in 

context with s 22(3) and the apparent purpose to which it was directed. Applying the ordinary 

rules of grammar and syntax to the wording of s 111(1) of the CPA, the reference to 'the place 

at which' could only be a reference to the area of jurisdiction where the criminal proceedings 

should be conducted and commenced. If known, the place within the jurisdiction should be 

stated. That was the sensible approach because any other interpretation would not be in context 

with the purpose of the sections. This ground of review was bad in law. 

 

The second ground of the review was that the representatives of the NDPP did not properly 

apply their minds to the issue of the certificate and that the facts and reasons therefor rendered 

the decision irrational. They argued that the balance of convenience favoured that the matter 

be heard in Pretoria, alternatively Olifantsfontein. 

 

Held, that the basis for the decision and accordingly the rationality of the decision were set out 

in the opposing affidavit with cogent facts, including that, except for three of the 23 accused, 

all were resident in the Western Cape; the matter had been investigated for some time with the 

police in the Western Cape, and the NPA in the Western Cape had been dealing with the 

specific matter for some time. It was furthermore neither economical nor practical to move 

NPA advocates dealing with the matter in the Western Cape to Pretoria in order to conduct the 

trial, taking into account that those advocates had other matters which they were prosecuting 

in the Western Cape as well. A court could not substitute its discretion for that of the decision-

maker. It could only review a decision if the decision-maker failed to apply their mind to the 

relevant issues in accordance with the tenets of natural justice and the behest of the statute. In 

the present matter find that the NDPP, in making the decision, did not apply its mind to the 

facts. The application was dismissed. 

 

 STAY OF PROSECUTION APPLICATIONS 

 

 

 UNREASONABLE DELAYS IN TRIALS 

 

1. S V RAMABELE AND OTHERS 2020 (2) SACR 604 (CC) 

 

Trial—Delay—Unreasonable delay—Application of provisions of s 342A(3)(d) of 

Criminal Procedure Act 51 of 1977—Requirements for. 
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 WRONGFUL ARREST 

 

1. MAHLANGU AND ANOTHER v MINISTER OF POLICE 2020 (2) SACR 136 (SCA) 

 

Damages — For unlawful arrest and detention — For period after appearance in court 

— Majority of court holding that, where incarceration based on inadmissible confession, 

defendant liable for damages up until time when could have made application for bail. 

 

“The appellants appealed against the dismissal by the full court of their appeal against the 

quantum of damages awarded them by the High Court in their action for damages for wrongful 

arrest and detention. The High Court found that their detention was based on a confession 

extracted by the police induced by assault, and their unlawful detention came to an end once 

they were detained in terms of a court order after their first appearance in court. They were 

therefore only entitled to damages in respect of the period spent in custody until they appeared 

in court and the court awarded them damages of R90 000 and R50 000, respectively. On appeal, 

Held, per Koen AJA (Cachalia JA and Dolamo AJA concurring) that, on the probabilities, if 

the plaintiffs had applied for bail, the magistrate hearing the bail application, just like the judge 

in the trial court, would have had no difficulty in concluding that the confession was 

inadmissible and that there would be no justification for their continued detention. They would 

have been released, whether on bail or otherwise, if the charges were not withdrawn. The onus 

was on the plaintiffs to prove why they did not pursue a bail application. Public-policy 

considerations limited liability for the continued judicial detention to the stage where it could 

reasonably be expected of the plaintiffs to have pursued a bail application to finality and, in the 

present matter, there was no indication that a bail hearing could not have been held and pursued 

to finality on 14 June 2005. 

 

Held, accordingly, that an appropriate award of damages for the period of two weeks' detention 

up to 14 June 2005 would be an amount of R100 000, which had to be added to the amounts 

awarded by the trial court in respect of the damages suffered preceding their detention. 

 

Held, per Van der Merwe JA, dissenting, that gross police impropriety informed the decision 

of the prosecutor and tainted the magistrate's remand orders. In those circumstances 

constitutional values and public policy required that the respondent be held liable for the post-

appearance detention, and the respondent was liable to compensate the appellants for the 

infringement of their personality rights for the full period of their detention, a period of eight 

months and 10 days. 

 

Held, per Petse DP, concurring with the judgment of Van der Merwe JA, that the arresting 

officer, in flagrant disregard of his duty to scrupulously uphold the law, deliberately suppressed 

the truth in order to secure the further arbitrary detention of the appellants. He knew full well 

that, absent the appellant's inculpatory statement, there was no other incriminating evidence. 

This notwithstanding, he orchestrated the further detention of the appellants through his 
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unconscionable machinations. In these circumstances the appellants ought to be compensated 

for the damages relating to the full period of their incarceration. 

 

2. NYANYA v MINISTER OF POLICE 2020 (2) SACR 550 (ECG) 

 

Damages — Measure of — For unlawful arrest and detention — Tailor with no criminal 

history arrested by anti-crime group in front of family and handed to police — Held for three 

and half days without necessary medication for diabetes or family visits — Damages of R160 

000 awarded. 

 

The plaintiff claimed damages of R300 000 in respect of his unlawful arrest and detention. He 

was a tailor by profession and had no previous convictions or issues which lowered his status 

in the community. He was detained at home at 21h00 in front of his family and taken to the 

local police station by a group of people, a so-called crime group, but who were not part of the 

police. When handed over he was arrested and detained and held in the police cells for some 

three and a half days. He was severely embarrassed and humiliated by his arrest and the 

prosecution was not proceeded with. The plaintiff was a diabetic and whilst incarcerated was 

denied both medication and family visits. 

 

Held, after an examination of comparable cases, that an award of R160 000 would be 

appropriate. 

 

3. MSONGELWA V MINISTER OF POLICE 2020 (2) SACR 664 (ECM) 

 

Damages—Measure of—For unlawful arrest and detention—Reprehensible conduct of 

police in not pursuing prosecution of plaintiff who was held in custody for 158 days—Damages 

of R5 million awarded. 

 

4. MADYIBI v MINISTER OF POLICE 2020 (2) SACR 243 (ECM) 

 

Damages — Measure of — For unlawful arrest and detention — Plaintiff arrested 

unjustifiably for alleged unlawful demarcation of land and held overnight in police cells in 

unsavoury conditions — Award of R40 000 appropriate. 

 

The plaintiff instituted a claim against the defendant for unlawful arrest and detention. His 

arrest had come about after he had been employed by the community to demarcate certain land. 

Whilst he was involved in demarcating the land by driving his tractor, he was accosted by the 

police and told to stop the demarcation, as it was unlawful. He was held overnight in the police 

cells in unsavoury conditions. Counsel for the defendant contended that the arrest was lawful, 

in that the plaintiff had committed an offence in the presence of the police, namely a 

contravention of s 26(2) read with s 58 of the Special Planning and Land Use Management Act 

16 of 2013. 
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Held, that no evidence had been led to prove that an offence in terms of the section relied upon 

had been committed by the plaintiff. He never used any land, but was merely engaged in his 

business activities by doing what he was hired for by the community. Furthermore, no evidence 

had been led as to who the owner of the land in question was. Accordingly, the defendant had 

failed to establish that the statute relied upon authorised the arrest by the police. Neither was 

there any evidence forthcoming from the defendant as to why the plaintiff was detained. The 

arrest and detention were therefore both unlawful. 

 

Held, further, that the contention by the defendant, that the plaintiff had not proved any 

damages suffered as a result of the arrest and detention, could not be accepted. Arrest and 

detention were serious violations of the right to freedom under s 12 of the Constitution. Once 

that right had been infringed, and it was found that there was no just cause for the arrest and 

detention, the arrested person would have suffered a measure of damages. In the circumstances 

of the case an amount of R40 000 would be appropriate. 

 

5. MTSHEMLA AND ANOTHER v MINISTER OF POLICE AND OTHERS 2020 (2) 

SACR 254 (ECM) 

 

Arrest — Legality of — Without warrant — Criminal Procedure Act 51 of 1977 — 

Plaintiffs arrested by civilian and handed over to police who detained them for two and half 

days — No proof that arrest by civilian was lawful in terms of s 42 of CPA and police officials 

who detained plaintiffs not investigating circumstances of arrest before such detention — 

Arrest and subsequent detention both unlawful. 

 

Damages — Measure of — For unlawful arrest and detention — Plaintiffs arrested by 

civilian and handed over to police who detained them for two and half days — Both arrest and 

subsequent detention unlawful — Plaintiffs awarded damages of R90 000 each. 

 

The two appellants instituted action against the respondents in the regional court for damages 

for unlawful arrest and detention. The magistrate held that the respondents were justified in 

arresting and detaining them, and dismissed their claims. The third respondent was alleged by 

the appellants to be one 'Warrant Officer Qotoyi'. They alleged that Qotoyi and another police 

officer had come to their house where they found a motor vehicle which the appellants admitted 

was in their possession. Qotoyi and the other police officer told them that they were under 

arrest and took them to the local police station where they were detained. They spent two and 

a half days in custody in unpleasant conditions. It was only during the evidence of the second 

witness for the respondents, a constable who had taken over the matter as the investigating 

officer and who had had nothing to do with the arrest of the appellants, that it was discovered 

that 'Warrant Officer Qotoyi' was not in fact a police official, but was actually an employee of 

'Netstar Vehicle Tracking Unit'. The respondents, in their plea, had alleged that the police 

officers who had arrested and detained the appellants had been justified in doing so, and 

accepted the onus to prove the justification for the arrest, despite the fact that the person who 

carried out the arrest was a civilian. The respondents argued that the arrest was lawful by virtue 
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of the fact that Qotoyi was entitled to arrest under the provisions of s 42 of the Criminal 

Procedure Act 51 of 1977 (the Act), which dealt with a civilian arrest. 

 

Held, that it was abundantly clear that a reasonable suspicion had to reside in the mind of the 

peace officer at the time of the arrest of the person concerned. Qotoyi was not a police officer 

and therefore not a peace officer. Even if one were to give a vast amount of leeway in this 

regard and consider whether or not Qotoyi had the right in terms of s 42 to arrest the appellants 

and that, on this basis, the police officers who detained the appellants were clothed with legality 

in doing so, the respondents ought to have failed on that score as well. Qotoyi had made no 

allegation in his statement that the appellants had committed or attempted to commit any 

offence in his presence, and there was no statement to the effect that he reasonably suspected 

the appellants of having committed an offence referred to in sch 1 to the Act. 

 

Held, further, that the magistrate therefore ought to have found that the respondents had not 

established that the arrest itself was lawful and, that being so, the subsequent two and a half 

days' detention was also unlawful. To simply detain the appellants, apparently on the say-so of 

a civilian who had arrested them, was not sufficient and there had to be an interrogation of 

some sort to ensure that the arrest was lawful. 

 

Held, further, that in the circumstances an award of damages of R90 000 for unlawful arrest 

and detention would be appropriate.  

 

 MALICIOUS PROSECUTION 

 

1. MASINDI AND ANOTHER v NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS 2020 (1) SACR 216 (GP) 

 

Prosecution — Malicious prosecution — Damages — Quantum — Plaintiffs held for 16 

days in very poor circumstances and subjected to sexual abuse by inmates in crowded cell that 

lacked privacy — First and second plaintiffs awarded R20 000 and R40 000 per day, 

respectively. 

 

The plaintiffs instituted action for damages against the defendant for malicious prosecution 

arising from their arrest and detention for 16 days on a charge of rape. The respondent conceded 

the merits of the action and in the present proceedings the court was merely required to 

determine the quantum of damages. 

 

The plaintiffs had been placed after their arrest in a 3 x 10 metre container cell situated on the 

premises of the police station. It had a small window with burglar bars and there was only one 

toilet in the corner of the container. There were more than 20 arrested people inside the 

container and there was no privacy in relation to using the toilet. The plaintiffs were humiliated 

by the other inmates of the cell and sexually abused. It appeared that there was no evidence 
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against the plaintiffs other than a DNA analysis which proved negative. They had also appeared 

at an identity parade but were not pointed out. Counsel for the respondent submitted that, in 

respect of the first plaintiff, the court should take into consideration that he had an extensive 

criminal record and should not be enriched by being awarded a large amount by way of general 

damages. There was no proof of the loss of future earnings or proof of past and future medical 

expenses. 

 

Held, that, having assessed all the circumstances of the case, including the duration of detention 

and the emotional effect thereof, it would be fair and appropriate to award damages in the 

amount of R20 000 per day in respect of the first plaintiff, and R40 000 per day in respect of 

the second plaintiff, for the 16 days of their detention. 

 

2. MINISTER OF SAFETY AND SECURITY v LINCOLN 2020 (2) SACR 262 (SCA) 

 

Prosecution — Malicious prosecution — Proof of — Initiating prosecution not equivalent 

to instigating prosecution. 

 

Prosecution — Malicious prosecution — Proof of — Claim against Minister of Safety and 

Security for prosecution allegedly instigated by police official — Evidence showing that police 

official's statements subjected to rigorous scrutiny by senior police officials and numerous 

members of prosecuting authority — Plaintiff failing to prove that institution of prosecution 

malicious. 

 

“The appellant appealed against a decision of the court a quo in which the majority of the court, 

sitting as a court of appeal, had upheld the respondent's claim for damages for malicious 

prosecution. The only issue in the appeal was whether the employees of the appellant had 

instigated the prosecution of the respondent, a major general in the SAPS, and whether they 

had had reasonable and probable cause to do so. The evidence before the court was that the 

respondent had been charged with 47 counts, including multiple counts of fraud. These all 

related to his activities as a director in the SAPs and his investigation into the activities of an 

allegedly highly placed member of the Italian Mafia resident in Cape Town, and the suggestion 

of a mutually beneficial and corrupt relationships between him, a high-ranking officer in the 

SAPS and a minister in the national Cabinet. A Presidential Investigative Task Unit (the PITU) 

was appointed, with the respondent as the commander of the unit, and included one Sgt Smith 

(Smith) who had previous experience of investigations into the Mafia. The Commissioner of 

SAPS appointed an evaluation team to assess the efficiency of the PITU. This team had 

interactions with Smith who had had numerous altercations with the respondent. Smith made 

a number of serious incriminating allegations against the respondent, which resulted in a further 

investigation by two experienced detectives who worked under the supervision and direction 

of members of the Attorney-General's staff. Once the dockets in respect of the latter 

investigation were complete, they were subjected to a thorough review by a state advocate, a 

Deputy Attorney-General, and the Attorney-General. Subsequent representations by the 

respondent to the National Director of Public Prosecutions were unsuccessful, and he directed 

that the prosecution proceed. The respondent was subsequently acquitted on all the counts and 
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instituted the claim for malicious prosecution. The appellant conceded that employees of SAPS 

had initiated the process against the respondent. 

 

Held, that the appellant's concession did not equate to 'setting the law in motion' or 'instigating' 

a prosecution. Merely supplying information, however incriminating, to the police on which 

they eventually decided to prosecute was not the equivalent of launching a prosecution. The 

facts in the present case indicated that Smith's affidavit was not accepted at face value by the 

last set of investigators, who vigorously challenged the veracity of his assertions to the extent 

that Smith had felt threatened. 

 

Held, further, that all the material, both incriminatory and exculpatory, had been placed before 

the state advocate, and it was his assessment of the material before him in the dockets that had 

led to the ultimate decision by first the Attorney-General, and then the NDPP, to proceed with 

the charges. There was no evidence that the investigation team had actively sought to persuade 

the Attorney-General to institute the prosecution. In the circumstances the respondent had 

failed to establish the alleged conduct attributed to the members of SAPS, or that they had no 

honest belief in the credibility of the statements presented and had left the decision to prosecute 

or not to the Attorney-General. The appeal accordingly had to be upheld. 

 

3. KHUMALO v MINISTER OF POLICE AND ANOTHER 2021 (1) SACR 551 (WCC) 

 

Prosecution — Malicious prosecution — Proof of — Decision to enrol matter in regional 

court and keep plaintiff in custody not based upon evidence reasonably believed to be reliable 

— Prosecutors acting reckless as to possible consequences of their conduct — Animus 

iniuriandi proved. 

 

 

 REPRESENTATIONS TO THE NATIONAL PROSECUTING 

AUTHORITY TO WITHDRAW CHARGES 

 

1. PANDAY v NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS 2021 (1) SACR 

18 (KZP) 

 

Prosecution — National Director of Public Prosecutions — Decision to prosecute — 

Review of — Legality review — Whether NDPP had taken decision 'after consulting' with 

DPP — National Prosecuting Authority Act 32 of 1998, s 22(2)(c). 

Prosecution — National Director of Public Prosecutions — Decision to prosecute — 

Review of — Rationality review — Contention that NDPP should have waited for intercepted 

material he had requested before taking decision to prosecute — Sufficient material before 

NDPP for him to have taken decision. 

Words and phrases — 'After consulting' — Meaning of in s 22(2)(c) of National Prosecuting 

Authority Act 32 of 1998. 
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ANNEXURE 2:  

PLEA 

 

 

 GUILTY - PLEA AGREEMENTS IN TERMS OF SECTIONS 112 

OR 105A OF THE CPA 

 

1. S v MENTOOR 2020 (1) SACR 104 (WCC) 

 

Trial — Record — Lost, destroyed or incomplete — Procedure to be followed in 

reconstruction — Notes made by magistrate required to be certified by magistrate as correct 

— Rules of the Magistrates' Courts, rule 66(5). 

 

Trial — Record — Lost, destroyed or incomplete — Procedure to be followed in 

reconstruction — Confirmation of reconstructed record not to be done in informal manner — 

Magistrates' Courts Act 32 of 1944, s 12. 

Plea — Plea of guilty — Questioning in terms of s 112(1)(b) of Criminal Procedure Act 

51 of 1977 — Record partially incomplete and magistrate questioning accused again — 

Procedure irregular unless earlier proceedings had been set aside. 

 

Sentence — Correctional supervision — Imprisonment from which accused may be 

released and placed under correctional supervision at discretion of Commissioner of 

Correctional Services, s 276(1)(i) of Criminal Procedure Act 51 of 1977 — Court not 

entitled to impose ancillary restriction that accused not be released before undergoing 

rehabilitation. 

 

In a matter that came before the High Court on review the accused had been convicted in a 

magistrates' court on 14 February 2019 on a charge of housebreaking with the intent to steal 

and theft, after he was questioned in terms of s 112(1)(b) of the Criminal Procedure Act 51 of 

1977. The matter was then postponed for the compilation of a correctional and probation 

officers' reports. When the matter resumed on 30 May 2019 the magistrate noted that the record 

of the earlier proceedings was incomplete and proceeded with a 'reconstruction' of the record 

by 'informally' reading to the accused the reconstructed proceedings and then questioning the 

accused again in terms of the provisions of s 112(1)(b). During such questioning the accused, 

unlike in the earlier proceedings, denied knowledge of the unlawfulness of his action and 

claimed to have been under the influence of drugs at the time. The court nonetheless convicted 

the accused again and sentenced him to 24 months' imprisonment in terms of s 276(1)(i) of the 

CPA, with an additional order that he was only to be considered for release once he had 

completed the drug-rehabilitation programme.  
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On review, held, that the so-called reconstruction of the proceedings did not comply with the 

provisions of rule 66(5) of the Rules of the Magistrates' Courts, which required that any notes 

made by the magistrate during the course of the proceedings, that were used in the 

reconstruction of the record, were required to be certified by the magistrate as correct. 

Furthermore, all appearances of an accused person in court had to take place in terms of the 

provisions of the Criminal Procedure Act 51 of 1977 (the CPA) and s 12 of the Magistrates' 

Courts Act 32 of 1944, and nothing could be done in any informal manner, including the 

confirmation of the reconstructed record. 

 

Held, further, that it was irregular for the magistrate to question the accused on the same charge 

on more than one occasion in terms of the provisions of s 112(1)(b) of the CPA unless the 

earlier proceedings had been set aside on review or appeal by the High Court. When the accused 

denied that he knew that what he was doing was wrong, the magistrate ought to have stopped 

the proceedings and referred the matter for review in terms of the provisions of s 304A of the 

CPA. 

 

Held, further, that the ancillary order to the effect that the accused should not be released before 

he underwent rehabilitation, was an incompetent order, as it interfered with the proper exercise 

of the functions of the Commissioner of Correctional Services. The conviction and sentence 

were set aside. 

 

2. S v GUMEDE AND OTHERS 2020 (1) SACR 644 (KZP) 

 

Plea — Plea of guilty — Summary conviction after plea of guilty in terms of s 112(1)(a) of 

Criminal Procedure Act 51 of 1977 — For which cases procedure appropriate — Charges of 

shoplifting — Not inappropriate to use s 112(1)(a) for such cases. 

 

“Seven cases were placed before the court on special review by the senior magistrate of Durban, 

in which an additional magistrate had convicted the seven accused in separate cases of 

shoplifting, after having accepted a plea of guilty in each case under s 112(1)(a) of the Criminal 

Procedure Act 51 of 1977. The senior magistrate was concerned that offences of theft should 

possibly not be dealt with under the provisions of s 112(1)(a). 

 

Held, that each of the seven cases illustrated the proposition that it was simply incorrect to state 

that a charge of theft (or theft by shoplifting) could not be within the magistrate's discretion to 

accept a plea of guilty under s 112(1)(a) of the Criminal Procedure Act. The sentences imposed 

in each case fell well below the limits set by the section and none of the sentences was out of 

the ordinary. Each of the cases constituted what had traditionally been called 'petty theft', and, 

although theft was a serious matter, and regarded as such by the public, if its seriousness were 

to be judged by the sentences imposed for the crimes then the law did not regard it as serious 

in all cases. It had long ago abandoned an inclination to impose horrible punishments for the 

theft of a loaf of bread. The court certified that the proceedings in the seven criminal cases 

were in accordance with justice.” 
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3. S v MOAMOGOE 2021 (1) SACR 121 (SCA) 

 

Appeal — Against sentence — Sentence imposed after plea-and-sentence agreement in 

terms of s 105A(1) of Criminal Procedure Act 51 of 1977 — Appellant contending that 

agreement not correctly recording what had been agreed — Court finding that was matter 

extraneous to record and had to be brought by way of review. 

 

 

 NOT GUILTY – PLEA EXPLANATION OR REMAINING SILENT 

 

 

 OTHER PLEA’S IN TERMS OF SECTION 106 OF THE CPA 

 

 

 ADMISSIONS IN TERMS OF SECTION 220 OF THE CPA 
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ANNEXURE 3:  

CROSS-EXAMINATION OF STATE WITNESSES 
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ANNEXURE 4: 

OBJECTIONS AGAINST EVIDENCE PRESENTED:  

HEARSAY, ADMISSIBILITY AND CONSTITUTIONAL ISSUES 

 

 

1. FREEDOM OF RELIGION SOUTH AFRICA v MINISTER OF JUSTICE AND 

CONSTITUTIONAL DEVELOPMENT AND OTHERS 2020 (1) SACR 113 (CC) 

 

Assault — Common assault — Defences — Parent's right to moderate and reasonable 

chastisement of child — Constitutionally invalid. 

 

In this case a child was assaulted by his father, the state brought a charge of common assault 

against the man, and a magistrate convicted him. The man appealed, and the High Court, in the 

course of dismissing the appeal, mero motu found the defence of moderate and reasonable 

chastisement to be inconsistent with the Constitution and invalid. 

 

Here the Constitutional Court granted Freedom of Religion South Africa (FoR), an amicus 

below, leave to intervene as a party, and direct access; and FoR sought leave to appeal the High 

Court's declaration. 

 

The court found that chastisement, even if moderate and reasonable, was violence within the 

meaning of s 12(1)(c) of the Constitution — 'the right to be free from all forms of violence' — 

and so limited that right. It also limited s 10, the right to dignity. And it further found that the 

defence of moderacy and reasonableness was, on a charge flowing from chastisement, an 

unjustified limitation of those rights. 

 

In coming to this conclusion it considered: the difference between chastisement administered 

by a parent, and that by an institution; that invalidating the defence might remove a culturally 

or religiously directed form of child discipline; the vulnerability of children; the constitutional 

obligation to protect a child's rights; that neither the Constitution nor international law 

recognised a parent's right to chastise; that little had been advanced to suggest chastisement 

was in a child's best interests; and that there were less restrictive means to instil discipline. 

 

It declared the common-law defence of moderate and reasonable chastisement inconsistent 

with ss 10 and 12(1)(c) of the Constitution; and it refused leave to appeal. 

 

2. MOYO AND ANOTHER v MINISTER OF POLICE AND OTHERS 2020 (1) SACR 

373 (CC) 
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Intimidation — Contravention of s 1(1)(b) read with s 1(2) of Intimidation Act 72 of 1982 

— Constitutionality of — Definition of intimidation in s 1(1)(b) — Such not including 

incitement to imminent violence but only covering intentional conduct creating objectively 

reasonable fear of harm to person, property or security of livelihood — Amounting to 

criminalisation of protected free speech and peaceful forms of protest — Section 

1(1)(b) unconstitutional and invalid. 

 

Intimidation — Contravention of s 1(1)(b) read with s 1(2) of Intimidation Act 72 of 1982 

— Constitutionality of — Section 1(2) absolving state from proving all elements of crimes 

created in s 1 of Act — Obvious and impermissible infringement of right to be presumed 

innocent, to remain silent, and right not to be compelled to give self-incriminating evidence as 

enshrined in ss 35(3)(h) and (j) of Constitution — Section 1(2) unconstitutional and invalid. 

 

In two separate cases that came before magistrates' courts involving prosecutions under s 

1(1)(b) and s 1(1)(a)(ii) of the Intimidation Act 72 of 1982 (the Act), respectively, the accused 

(now the applicants in two matters argued before the court together) attacked the 

constitutionality of the provisions. The matters had proceeded to the Supreme Court of Appeal 

(the SCA) in which the majority had held in the first matter (the Moyo case) that s 

1(1)(b) passed constitutional muster: it could be construed in a manner that was compatible 

with the Constitution and would serve the valuable purpose of providing a protection in 

criminal law against intimidatory conduct that was antithetical to an open democratic society. 

In the present proceedings the applicant challenged the findings of the SCA. In the second 

matter (the Sonti matter) the SCA held that s 1(2) of the Act was unconstitutional, and in the 

present proceedings the applicant sought the confirmation of that decision. 

 

In respect of the confirmation in the Sonti matter, held, that it was clear that s 1(2) absolved the 

state from proving all the elements of the crimes created in s 1 of the Act. This was an obvious 

and impermissible infringement of the right to be presumed innocent, to remain silent, and the 

right not to be compelled to give self-incriminating evidence, as enshrined in ss 

35(3)(h) and (j) of the Constitution. 

 

Held, further, that s 1(2) did not create a mere evidentiary burden and no justification had been 

given by the state for the reverse onus created by the section. The confirmation therefore had 

to succeed and s 1(2) fell to be declared unconstitutional and invalid. The order of invalidity 

was to operate immediately and retrospectively to the extent that it operated on pending trials 

and pending appeals. 

 

In respect of the appeal in the Moyo matter, held, that the decision of the majority in the SCA, 

that the definition of intimidation equated with the 'incitement of imminent violence', unduly 

strained the text of s 1(1)(b); and if it only covered intentional conduct that created an 

objectively reasonable fear of harm to person, property or security of livelihood, then it would 

criminalise protected free speech and probably also peaceful forms of protest. 
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Held, further, that s 1(1)(b) of the Act fell to be declared constitutionally invalid and the order 

of invalidity was to operate immediately and apply retrospectively to any pending matter that 

had not been finalised on appeal. 

 

In two separate cases that came before magistrates' courts involving prosecutions under s 

1(1)(b) and s 1(1)(a)(ii) of the Intimidation Act 72 of 1982 (the Act), respectively, the accused 

(now the applicants in two matters argued before the court together) attacked the 

constitutionality of the provisions. The matters had proceeded to the Supreme Court of Appeal 

(the SCA) in which the majority had held in the first matter (the Moyo case) that s 

1(1)(b) passed constitutional muster: it could be construed in a manner that was compatible 

with the Constitution and would serve the valuable purpose of providing a protection in 

criminal law against intimidatory conduct that was antithetical to an open democratic society. 

In the present proceedings the applicant challenged the findings of the SCA. In the second 

matter (the Sonti matter) the SCA held that s 1(2) of the Act was unconstitutional, and in the 

present proceedings the applicant sought the confirmation of that decision. 

 

In respect of the confirmation in the Sonti matter, held, that it was clear that s 1(2) absolved the 

state from proving all the elements of the crimes created in s 1 of the Act. This was an obvious 

and impermissible infringement of the right to be presumed innocent, to remain silent, and the 

right not to be compelled to give self-incriminating evidence, as enshrined in ss 

35(3)(h) and (j) of the Constitution. 

 

Held, further, that s 1(2) did not create a mere evidentiary burden and no justification had been 

given by the state for the reverse onus created by the section. The confirmation therefore had 

to succeed and s 1(2) fell to be declared unconstitutional and invalid. The order of invalidity 

was to operate immediately and retrospectively to the extent that it operated on pending trials 

and pending appeals. 

 

In respect of the appeal in the Moyo matter, held, that the decision of the majority in the SCA, 

that the definition of intimidation equated with the 'incitement of imminent violence', unduly 

strained the text of s 1(1)(b); and if it only covered intentional conduct that created an 

objectively reasonable fear of harm to person, property or security of livelihood, then it would 

criminalise protected free speech and probably also peaceful forms of protest. 

 

Held, further, that s 1(1)(b) of the Act fell to be declared constitutionally invalid and the order 

of invalidity was to operate immediately and apply retrospectively to any pending matter that 

had not been finalised on appeal. 

 

3. CENTRE FOR CHILD LAW AND OTHERS v MEDIA 24 LTD AND OTHERS 2020 

(1) SACR 469 (CC) 

 

Child — As victim of crime — Protection of anonymity — Section 154(3) of Criminal 

Procedure Act 51 of 1977 constitutionally invalid to extent that did not protect identity of 
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children as victims of crime — Section also invalid to extent that protection that children 

received in terms thereof not extending beyond age of 18. 

 

“The applicants applied for the confirmation of an order by the Supreme Court of Appeal 

declaring that s 154(3) of the Criminal Procedure Act 51 of 1977 was constitutionally invalid 

to the extent that it did not protect the identity of children as victims of crime in criminal 

proceedings. They also sought leave to appeal against that part of the order of the court that 

dismissed an appeal challenging the constitutionality of s 154(3) on the basis that it did not 

extend protection to children once they reached the age of 18. The section expressly provided 

anonymity directions for child accused or witnesses which prevented the publication of any 

information that disclosed the identity of children in such cases, and those protections could 

only be lifted with the permission of a court on a case-by-case basis if it was just and equitable 

to do so. The protection, however, did not extend to child victims. 

 

Held, per Mhlantla J (Mogoeng CJ, Khampepe J, Ledwaba AJ, Madlanga J, Nicholls AJ and 

Theron J concurring), that, on the basis of the text of the section, the provision did not explicitly 

contemplate or extend to child victims who were not called as witnesses, and there was indeed 

a lacuna in the law as it pertained to protecting the identity of child victims in criminal 

proceedings. 

 

Held, further, that any protection against identification afforded to child accused or witnesses 

in criminal proceedings was also relevant to child victims, including those not called as 

witnesses. The exclusion of child victims did not appear to serve any legitimate government 

purpose, and the fact that the section did not offer equal protection and benefit of the law, and 

the arbitrary differentiation between classes of children, gave rise to a breach of the right to 

equality. 

 

Held, further, that child victims were vulnerable to harm if they were publicly identified. Those 

who had fallen victim to crime were no less deserving than those who had witnessed crime or 

those who were in conflict with the law. It was further neither reasonable nor practical for child 

victims to bear the onus of approaching courts for an interdict against publication. The lacuna 

in the section ran contrary to the best interests of children and it followed that it infringed s 

28(2) of the Constitution. 

 

Held, further, that, by excluding child victims in criminal proceedings from its protection, s 

154(3) also limited their rights to privacy and dignity. 

 

Held, further, that the limitation was not saved by s 36 of the Constitution and in the result s 

154(3) was declared constitutionally invalid to the extent that it did not protect the identity of 

child victims in criminal proceedings. 

 

Held, further, default ongoing protection for a child past the age of 18 years was a valuable 

means to create a more meaningful engagement with agency, enabling personal choice and 

giving effect to restorative justice. It accounted for adequate protection, as well as evolving 
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capacities, and fostered conditions that allowed children to maximise their opportunities and 

lead happy and productive lives. A child who had experienced trauma, whether as a victim, a 

witness or an accused, should not, as a result of turning 18, have their story and identity exposed 

without their consent or necessary judicial oversight. By limiting a person's agency and 

autonomy, a lack of ongoing protection infringed the rights of dignity, privacy and the best 

interests of the child. 

 

Held, further, that, if ongoing protection was not the default, an unfair burden would be placed 

on child participants who had recently reached 18. Ongoing protection resulted in a curtailment 

of the principle of open justice and freedom of expression, but it was of minimal harm, and had 

to be juxtaposed with the serious harm and impact on all classes of child participants. 

 

Held, further, that the limitation arising from a failure to provide ongoing protection was not 

justified and, although the purpose of freedom of expression and open justice was compelling, 

when it came to the balancing of those competing rights, the best interests of children, and the 

right to dignity and privacy outweighed the subtle impediment to the principle of open justice. 

The granting of the default ongoing protection would not present a severe incursion into media 

freedom, and the appeal on this issue accordingly had to be upheld. 

 

Held, per Cameron J and Froneman J, that s 154(3) was constitutionally invalid in protecting 

only child accused and child witnesses from publicity arising from criminal proceedings, but 

that the court should use state power to limit knowledge with caution. Justifying the indefinite 

anonymisation in the case of adults who were, when children, witnesses to or victims of or 

accused of crimes, pointed our hard-won process protections in an untoward direction. The 

court should rather take the risk of erring in the case of openness and knowledge, and against 

stigma and shame, and the appeal accordingly should be dismissed. 

 

Held, per Jafta J, that s 154(3) did not violate the privacy and dignity rights of children and the 

right guaranteed by s 28(2) of the Constitution, but was invalid for being inconsistent with s 

9(1) of the Constitution to the extent that it differentiated child victims from child accused and 

witnesses in affording protection against publicity. It was, however, for Parliament to extend 

the scope of protection afforded by s 154(3).” 

 

4. S v KHAUTA 2020 (2) SACR 547 (FB) 

 

Evidence — Certificate in terms of s 212(8) of Criminal Procedure Act 51 of 1977 — Proof 

of — Requirements — No evidence led as to identity of persons from whom DNA samples 

taken; under which numbers those samples were sealed; and how the sealed bags ended 

up in hands of DNA analyst — Convictions for robbery with aggravating circumstances, 

attempted murder and rape set aside as result. 

 

“The appellant was convicted in a regional magistrates' court of robbery with aggravating 

circumstances, attempted murder and rape. He was sentenced to life imprisonment. The 

complainant and her friend were attacked by two unknown men whom they were unable to 
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identify because of the darkness at the place where the attack occurred. The appellant was 

arrested almost 12 months later on the basis of DNA evidence purporting to link the appellant 

to the DNA found on the vaginal swabs taken from the complainant. The DNA evidence formed 

the basis of the conviction of the appellant, but the only evidence thereof was an affidavit, in 

terms of s 212 of the Criminal Procedure Act 51 of 1977, giving the results of the DNA analysis. 

That affidavit was handed in by consent, but there were no further admissions by the defence 

relating to the DNA sample or analysis. 

 

Held, that, in the absence of any further admissions by the defence in the court a quo, it was 

evident that there were no indications whatsoever as to the identity of the persons from whom 

the forensic samples were obtained; under which numbers those respective samples were 

sealed; and how the sealed bags with the samples ended up in the hands of the DNA analyst. 

In the circumstances the magistrate's finding, that the DNA evidence placed the appellant at 

the scene of the crime, was clearly wrong. It was not even known whether the one sample came 

from the complainant and the other sample from the appellant. The appeal was upheld, and the 

convictions and sentence set aside.” 

 

5. AMABHUNGANE CENTRE FOR INVESTIGATIVE JOURNALISM NPC AND 

ANOTHER v MINISTER OF JUSTICE AND OTHERS 2020 (1) SACR 139 (GP) 

 

National security — Telecommunications — Interception of communications — State 

practice of 'bulk interceptions' of telecommunications traffic — Whether interpretation 

of National Strategic Intelligence Act 39 of 1994 providing authority — Practice unlawful, 

given absence of any law authorising such practice — National Strategic Intelligence Act 39 

of 1994. 

 

Constitutional law — Legislation — Validity — Regulation of Interception of 

Communications and Provision of Communication-Related Information Act 70 of 2002 

— Interception of communications — Failure of Act to provide right of notice to subject 

of interception order — Less restrictive means existing to achieve objectives of Act — 

Infringement of rights to privacy and access to justice not justifiable — Constitution, ss 14, 34 

and 36(1)(e); Regulation of Interception of Communications and Provision of Communication-

Related Information Act 70 of 2002, ss 16(7), 17(6), 18(3)(a), 19(6), 20(6), 21(6) and 22(7). 

 

Constitutional law — Legislation — Validity — Regulation of Interception of 

Communications and Provision of Communication-Related Information Act 70 of 2002 

— Interception of communications — 'Designated judge' — Failure of Act to prescribe 

appointment process and terms for designated judge that ensured independence — Less 

restrictive means existing to achieve objectives of Act — Infringement of rights to privacy not 

justifiable — Constitution, ss 14 and 36(1)(e); Regulation of Interception of Communications 

and Provision of Communication-Related Information Act 70 of 2002, s 1 sv 'designated judge'. 

 

Constitutional law — Legislation — Validity — Regulation of Interception of 

Communications and Provision of Communication-Related Information Act 70 of 2002 
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— Interception of communications — No proper procedures in Act to be followed when 

state officials examining, copying, sharing, sorting through, using, destroying and/or 

storing collected data — Less restrictive means existing to achieve objectives of Act — 

Infringement of rights to privacy not justifiable — Constitution, ss 14 and 36(1)(e); Regulation 

of Interception of Communications and Provision of Communication-Related Information Act 

70 of 2002, ss 35 and 37. 

 

Constitutional law — Legislation — Validity — Regulation of Interception of 

Communications and Provision of Communication-Related Information Act 70 of 2002 

— Interception of communications — Journalist — Potential for exposure of confidential 

sources — Failure to expressly address circumstances where subject of surveillance is 

journalist — Less restrictive means existing to achieve objectives of Act — Unjustifiable 

breach of right to freedom of expression and of media — Constitution, ss 16(1) and 36(1)(e); 

Regulation of Interception of Communications and Provision of Communication-Related 

Information Act 70 of 2002, ss 16(5), 17(4), 19(4), 21(4)(a) and 22(4)(b). 

 

Constitutional law — Legislation — Validity — Regulation of Interception of 

Communications and Provision of Communication-Related Information Act 70 of 2002 

— Interception of communications — Lawyer — Potential revealing of legally privileged 

communications — Failure to expressly address circumstances where subject of surveillance 

is lawyer — Less restrictive means existing to achieve objectives of Act — Unjustifiable 

breach of right to privacy, freedom and fair-trial rights — Constitution, ss 14, 35(5) and 

36(1)(e); Regulation of Interception of Communications and Provision of Communication-

Related Information Act 70 of 2002, ss 16(5), 17(4), 19(4), 21(4)(a) and 22(4)(b). 

 

The present matter concerned the constitutionality and lawfulness of aspects of South Africa's 

communications surveillance regime. The chief focus was the Regulation of Interception of 

Communications and Provision of Communication-Related Information Act 70 of 2002 

(RICA). That Act allowed for state officials to intercept communications on exceptional 

grounds, ie serious crimes and threats to national security, and only once (subject to certain 

exceptions) having successfully applied for the permission from an independent authority — 

the so-called designated judge appointed by the Minister of Justice. Also in issue in this matter 

was the admitted state practice of 'bulk interceptions' of telecommunications traffic. 

 

In these application proceedings heard before the High Court (Pretoria), the Amabhungane 

Centre for Investigative Journalism — a non-profit company committed to the development of 

investigative journalism — challenged the constitutionality of RICA, on four grounds: (a) its 

failure to provide for a right of notice, to a person who had been surveilled, of such 

surveillance; (b) its failure to provide adequate safeguards in respect of the selection of a 

designated judge to authorise surveillance operations, and in respect of the procedures 

employed to facilitate their role; (c) its failure to provide adequate safeguards concerning the 

custody and management of information gathered by surveillance; and (d) its failure to provide 

adequate safeguards to effectively (1) preserve legal privilege in respect of lawyers and their 

clients, and (2) preserve the confidentiality of the sources of investigative journalists. The 
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applicants challenged the lawfulness of 'bulk interceptions' on the ground that there was no law 

authorising such practice. The state, as represented by various parties connected with state 

security — inter alia, the Minister of Justice, the Minister of State Security and the Minister of 

Police — opposed the application. 

 

It was common cause that RICA violated the right to privacy protected in s 14 of the 

Constitution. The focus, then, was whether the infringement of the Constitution was justifiable 

in terms of s 36 of the Constitution, in particular, having regard to whether, in terms of s 

36(1)(e), less restrictive means existed to achieve the purposes of RICA. In these respects the 

court proceeded from the premise that there might be circumstances in which the interception 

of telecommunications was justifiable. 

 

(a) Lack of notice — RICA, in terms of s 16(7)(a), expressly forbade any disclosure to the 

subject of the interception. In doing so, the court held, RICA violated the right to access to 

courts secured in s 34 of the Constitution, as the subject who might have wrongly had their 

privacy violated was denied the chance to seek redress. The court noted that the approach 

adopted here was out of sync with other democratic countries, which had embraced the right 

to a post-surveillance notice, subject to the power of the relevant judicial officer to delay the 

granting thereof, should good cause be shown. Such a mechanism served to ameliorate the 

intrusion into the privacy of persons, because it afforded redress by a court if abuse occurred. 

This mechanism, the court held, as contemplated by s 36(1)(e) of the Constitution, amounted 

to a less restrictive means to achieve the purpose of RICA, and the state had not justified its 

rejection. The court declared RICA, including ss 16(7), 17(6), 18(3)(a), 19(6), 20(6), 21(6) and 

22(7), unconstitutional to the extent that it failed to prescribe a procedure for notifying the 

subject of the interception. In addition, it declared that RICA should be deemed to read to 

include, inter alia, an obligation on the applicant who had obtained an interception notice to 

subsequently notify the subject of the interception. 

 

(b) Designated judge and process of evaluation — The court held that the independence of the 

designated judge was compromised where their appointment — to perform, in secret, such an 

inherently contentious function, for which they received remuneration — was at the sole 

discretion of the Minister of Justice, and where their term of office was renewable. It declared 

RICA (including the definition of 'designated judge' in s 1) unconstitutional in its failure to 

prescribe an appointment process and terms for the designated judge that ensured such judge's 

independence. The court left the question of the final choice — a question of policy — as to a 

more appropriate appointment process, in the hands of Parliament, but, as an interim measure, 

granted a declarator to the effect that the Chief Justice nominate the appointees for the role of 

'designated judge' (to be appointed by the Minister for a non-renewable term). 

 

The court further held that the fact that the designated judge evaluated, alone, the applications 

for interception on a purely ex parte basis — and without any input from a third party — 

implicated the interception subject's rights to a fair hearing. Less restrictive measures as 

envisaged in s 36(1)(e) of the Constitution existed to achieve the objectives of RICA, which 

included the creation of the role of a public advocate to assist in the evaluation process, or to 
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have a panel of judges evaluate the interception application. The court declared RICA 

unconstitutional (including s 16(7)) in its failure to provide for appropriate safeguards to deal 

with the fact that the orders in question were granted ex parte. 

 

(c) Failure to provide adequate safeguards concerning the custody and management of 

information gathered by surveillance — As to the information that was obtained through 

interception, the court held that RICA failed to put in place safeguards to limit the potential 

impact on the right to privacy, in the form of prescribed proper procedures to be followed when 

state officials were examining, copying, sharing, sorting through, using, destroying and/or 

storing data. RICA (especially ss 35 and 37) was unconstitutional, the court held, and it granted 

a declaration to such effect. The court rejected the state's answer that the SAPS had internal 

measures that set out appropriate guidelines and safeguards; that, the court held, could not be 

good enough; the statute that subtracted from privacy rights was the appropriate location to 

effect that subtraction, including the safeguards to limit the extent thereof. 

 

(d) Protection of legal privilege and journalists' confidential sources — The court noted that, 

in circumstances in which a lawyer was targeted for surveillance, legally privileged 

communications with persons in whom the state had no interest might be revealed. This, it held, 

implicated the fair-trial rights set out in s 35 of the Constitution. 

 

The court also noted the potential, in circumstances in which a journalist was a subject of 

surveillance, of confidential communications with 'secret sources' being revealed. The right to 

freedom of expression and of the media in terms of s 16(1) of the Constitution, the court held, 

was implicated. The court acknowledged that s 16 of the Constitution did not expressly address 

the confidentiality of sources; however, if a purposive interpretation was applied to such 

section, one was compelled to conclude that such right also encompassed the rights that, except 

in extreme circumstances, journalists' confidential sources were protected from prying. This 

was in recognition of the critical instrumentality of confidential sources in enabling the media 

to fulfil their constitutionally protected role. 

 

The court held that, in line with the norm of minimum intrusion to meet an ad hoc need, a 

statutory obligation should exist, for those making application for an interception order, to 

disclose the status of the subject, and statutory allowance for the designated judge to impose 

appropriate conditions in acknowledgement of the subject's status, possibly providing for an 

intermediary to sift through the data if warranted. The court concluded that RICA's failure to 

provide therefor rendered it unconstitutional, and the court declared it (ss 16(5), 17(4), 19(4), 

21(4)(a) and 22(4)(b)) as such. It in addition granted an order to the effect that, pending the 

enactment of legislation to cure the defect, RICA would be deemed to include provisions 

described in this paragraph. 

 

Bulk interception — The court held that, in the absence of a law authorising it, the bulk 

surveillance engaged in by officials of the South African state was unlawful, and granted a 

declaratory order to such effect. The court rejected the proposition that the National Strategic 

Intelligence Act 39 of 1994 authorised such conduct. 
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ANNEXURE 5: 

TRIAL WITHIN A TRIAL: 

ADMISSIONS, CONFESSIONS, POINTING OUT, AND 

CONSTITUTIONAL ISSUES 
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ANNEXURE 6: 

EXPERT WITNESSES: PREPARATION AND CROSS-EXAMINATION 
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ANNEXURE 7: 

APPLICATION FOR DISCHARGE IN TERMS OF SECTION 174 OF 

THE CPA 

 

 

1. S v TN AND OTHERS 2020 (1) SACR 633 (LP) 

 

Rape — Proof of — Child offenders — Sensitivity required in assessment of evidence — 

Matter ought not to have gone beyond stage of discharge of accused in terms of s 174 of 

Criminal Procedure Act 51 of 1977. 

 

The four offenders were convicted in a regional court of rape, and three of the offenders were 

minors who were sentenced to five years’ imprisonment in terms of the provisions of s 

276(1)(i) of the Criminal Procedure Act 51 of 1977. They appealed against their conviction, 

and challenged the court’s evaluation of the evidence of the complainant and the magistrate’s 

finding that the state had proved a lack of consent on the part of the complainant. 

Held, that it could not be said that the state had discharged its onus of proving the guilt of the 

child offenders beyond reasonable doubt, and the case should not have gone beyond an 

application for discharge of the offenders in terms of s 174 of the Criminal Procedure Act 51 

of 1977. 

 

Held, further, that it was desirable that sexual-offence cases in general, and where children 

were victims in particular, be prioritised and accorded the sensitivity that they deserved. It was 

established that courts should play an active role in curbing the escalation, but in doing so they 

should guard against going beyond what was legally acceptable and the established principles 

governing evaluation of the evidence presented before them. There was a thin line between 

what was legally wrong and what was morally unacceptable. The conduct of the accused and 

the complainant in the present matter was clearly abominable, but it was discriminatory to 

punish the offenders alone, who themselves were children, when the complainant was also a 

willing party in what had happened. The moral blameworthiness of the offenders did not 

necessarily translate into criminality. The conviction of the offenders had to be set aside. 

 

2. S v DOOREWAARD AND ANOTHER 2021 (1) SACR 235 (SCA) 

 

Prosecution — Prosecutor — Decision to prosecute — Not function of prosecutor to place 

contradictory evidence before court, leaving court to make of it what it will — Prosecutor 

required to carefully assess evidence in police docket before deciding to charge accused. 

Trial — Discharge of accused at close of state case — Failure to do so where no credible 

evidence against accused, conflicting with right to be presumed innocent and remain silent.  
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ANNEXURE 8: 

CLOSING DEFENCE CASE WITHOUT CALLING ANY 

EVIDENCE 

 

 

 

 

 

 

  



Gauteng Society of Advocates                                                                   
 

Page 42 of 141 
 

 

 

ANNEXURE 9: 

PRESENTING OF EVIDENCE ON BEHALF OF THE 

DEFENCE (TYPES OF EVIDENTIAL MATERIAL: ORAL 

EVIDENCE, DOCUMENTARY EVIDENCE, REAL 

EVIDENCE, PRESUMPTIONS, AND JUDICIAL NOTICE) 

 

 

 SEQUENCE/PLANNING OF WITNESSES 

 

 

 

 LEADING OF THE ACCUSED, EXPERTS, AND OTHER 

WITNESSES 

 

 

 OBJECTIONS TO THE CROSS-EXAMINATION BY THE STATE 

 

 

 RE-EXAMINATION OF DEFENCE WITNESSES 
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ANNEXURE 10: 

ARGUMENT ON MERITS BEFORE VERDICT/HEADS OF 

ARGUMENT 

 

 

 COMMON PURPOSE 

 

1. S v TSHABALALA AND ANOTHER 2020 (2) SACR 38 (CC) 

 

Rape — Elements of — Penetration — Doctrine of common purpose — Application of — 

Instrumentality approach — Such having no place in modern society founded upon Bill of 

Rights and had to be discarded — Foundation of approach embedded in system of patriarchy 

where women treated as mere chattels and ignoring fact that rape could be committed by more 

than one person as long as others had intention of exerting power and dominance over such 

woman, just by their presence. 

 

“The two applicants in separate cases relating to the same incidents applied for leave to appeal 

from their convictions in the High Court for rape. Their convictions arose from a violent 

rampage embarked upon late one night in September 1998 when nine young men attacked nine 

separate homes, broke down doors and assaulted the occupants they found inside. They raped 

eight female occupants, some of them repeatedly by several members of the group. The 

youngest of the victims was 14 years old and another was visibly pregnant. Whilst some of the 

men raped the victims, other members were posted outside to act as lookouts. The members of 

the group, including the applicants, were arrested and subsequently convicted of rape on the 

application of the doctrine of common purpose. 

 

In the High Court the applicants contended that the common-law crime of rape was not an 

offence for which an individual could be convicted through the application of the common-

purpose doctrine, but the court rejected that argument in convicting the applicants who were 

sentenced to effective life sentences. 

 

One of the group appealed to the Supreme Court of Appeal which held that, to convict him on 

the basis of his mere presence, was to subvert the principles of participation and liability as an 

accomplice in criminal law. The court found further that there was no evidence to prove that 

that member of the group had been present at the scene of violence where rapes, assaults, 

housebreakings and robberies were committed, other than at one particular household, and 

therefore concluded that no common purpose with the other members of the group had been 

established. 
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In the present application, the respondent supported the findings of the High Court and that the 

group responsible for the attacks had acted as a cohesive unit. It contended that applying the 

doctrine was not out of the ordinary, but was in keeping with modern international standards. 

The first amicus curiae contended that the instrumentality approach adopted by the Supreme 

Court of Appeal was fundamentally flawed. It was both artificial and unprincipled, as there 

was no reason why the use of one's body should be determinative in the case of rape, but not 

in the case of assault or murder. The fallacy in the approach was that it sought to carve out 

crimes of a sexual nature and to exclude the application of common purpose to such crimes, 

and that this inhibited the state's ability to prevent and combat gender-based violence. 

 

Held, that, on the evidence, it was difficult to fathom that the rapes of the complainants were 

unexpected, sudden or independent acts of one or more of the perpetrators, which the others 

neither expected nor were aware of, even after they happened. It was also not probable that 

they were unaware of what was happening or about to happen. It was necessary that the 

relationship between rape and power had to be considered when analysing whether the doctrine 

applied to the common-law crime of rape: to characterise it simply as an act of a man inserting 

his genitalia into a female's genitalia without her consent was unsustainable in instances of 

group rape, the mere presence of a group of men resulting in power and dominance being 

exerted over women victims. 

 

Held, further, that the instrumentality argument had no place in our modern society founded 

upon the Bill of Rights. It was obsolete and had to be discarded because its foundation was 

embedded in the system of patriarchy where women were treated as mere chattels. It ignored 

the fact that rape could be committed by more than one person for as long as the others had the 

intention of exerting power and dominance over the women, just by their presence. In the 

present case the perpetrators overpowered their victims by intimidation and assault, and the 

manner in which the applicants and the other co-accused moved from one household to the 

next indicated meticulous prior planning and preparation. They made sure that any attempt to 

escape would not be possible. 

 

Held, further, that the High Court's conclusion, that the applicants and their co-accused had 

acted in the furtherance of a common purpose, could not be faulted. The applications for leave 

to appeal were granted but the appeals dismissed. 

 

Held, per Khampepe J (Froneman J, Jafta J, Madlanga J, Mothapo AJ, Mhlantla J, Theron J 

and Victor AJ concurring), that addressing rape and other forms of gender-based violence 

required the effort of the executive, the legislature and the judiciary, as well as our 

communities. The structural and systemic nature of rape emphasised that it would be irrational 

for the doctrine of common purpose not to be applicable to the common-law crime of rape, 

while being applicable to other crimes. 

 

Held, per Victor AJ, that the common-law crime of rape was one that had to be developed to 

meet the obligations imposed by international law whose protocols placed an obligation on the 

state, including the court, to develop the domestic laws to ensure that women were protected 
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from sexual violence. Our constitutional duty and international obligations provided the legal 

and logical basis to confirm the application of the doctrine of common purpose to the common-

law crime of rape.” 

 

 JOINT POSSESSION 

 

1. LESHILO v THE STATE (345/2019) [2020] ZASCA 98 (8 September 2020) 

 

Joint possession of illegal firearm and ammunition – principles of common purpose not 

applicable – requirements of joint possession not proved beyond reasonable doubt – no 

evidence that accused intended to possess firearm through physical possessor. 

 

The primary issue in this appeal was whether the appellant was in joint possession of a firearm. 

The appellant, who was accused one in the trial court, was charged with three counts. The first 

count was house breaking with the intent to rob, and robbery with aggravating circumstances. 

A firearm was used in the commission of the offence. The second and third counts were the 

unlawful possession of the firearm and the unlawful possession of ammunition, respectively. 

 

Held that there has been some confusion regarding the application of the principles of common 

purpose and joint possession where firearms are utilised in the course of a robbery or a house 

breaking. Accused persons are frequently convicted of robbery with aggravating circumstances 

on the basis of common purpose, even if their role is relatively minor. In the absence of proof 

of a prior agreement, what has to be shown is that the accused was present together with other 

persons at the scene of the crime; aware that a crime would take place; and intended to make 

common purpose with those committing the crime as evidenced by some act of association 

with the conduct of the others. However, the principles of common purpose do not find 

application when convicting an accused for the unlawful possession of the firearm used in the 

same robbery. Instead it is the principles of joint possession that apply. 

 

The test for joint possession of an illegal firearm and ammunition is well established. The mere 

fact that the accused participated in a robbery where his co- perpetrators possessed firearms 

does not sustain beyond reasonable doubt, the inference that the accused possessed the firearms 

jointly with them. In S v Nkosi it was held that this is only justifiable if the factual evidence 

excludes all reasonable inferences other than (a) that the group had the intention to exercise 

possession through the actual detentor and (b) the actual detentor had the intention to hold the 

guns on behalf of the group. Only if both requirements are fulfilled can there be joint possession 

involving the group as a whole. 

 

Held, the reasoning of the full court cannot be supported. In this instance an intention to possess 

the firearm on the part of the appellant is not the only inference to be drawn from the established 

facts. It is common cause that the first intruder was the one who possessed the firearm and that 

the appellant was unarmed. Even accepting that the appellant knew that his co-perpetrator 
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possessed the firearm and knew that he would use it in the execution of a common purpose to 

commit the housebreaking, he cannot be considered a joint possessor, on the principles set out 

in the cases above. Knowledge of the firearm, and even acquiescence to its use for fulfilling 

the common purpose of robbery, is insufficient to establish guilt as a joint possessor. There is 

no evidence from which it can be said that the only reasonable inference to be drawn is that the 

appellant intended to possess the firearm jointly with the physical possessor. Accordingly, the 

appeal on conviction in respect of counts 2 and 3 should succeed. 

 

Held that mitigating factors weighted against aggravating factors, and, on the facts of the 

case, imprisonment of 15 years set aside with a five year sentence.  

 

 DEFENCES (COMMON LAW AND STATUTORY) 

 

1. FREEDOM OF RELIGION SOUTH AFRICA v MINISTER OF JUSTICE AND 

CONSTITUTIONAL DEVELOPMENT AND OTHERS 2020 (1) SACR 113 (CC) 

 

Assault — Common assault — Defences — Parent's right to moderate and reasonable 

chastisement of child — Constitutionally invalid.s 

 

In this case a child was assaulted by his father, the state brought a charge of common assault 

against the man, and a magistrate convicted him. The man appealed, and the High Court, in the 

course of dismissing the appeal, mero motu found the defence of moderate and reasonable 

chastisement to be inconsistent with the Constitution and invalid. 

Here the Constitutional Court granted Freedom of Religion South Africa (FoR), an amicus 

below, leave to intervene as a party, and direct access; and FoR sought leave to appeal the High 

Court's declaration. 

The court found that chastisement, even if moderate and reasonable, was violence within the 

meaning of s 12(1)(c) of the Constitution — 'the right to be free from all forms of violence' — 

and so limited that right. It also limited section 10, the right to dignity. 

And it further found that the defence of moderacy and reasonableness was, on a charge flowing 

from chastisement, an unjustified limitation of those rights. 

In coming to this conclusion it considered: the difference between chastisement administered 

by a parent, and that by an institution; that invalidating the defence might remove a culturally 

or religiously directed form of child discipline; the vulnerability of children; the constitutional 

obligation to protect a child's rights; that neither the Constitution nor international law 

recognised a parent's right to chastise; that little had been advanced to suggest chastisement 

was in a child's best interests; and that there were less restrictive means to instil discipline. 

 

It declared the common-law defence of moderate and reasonable chastisement inconsistent 

with ss 10 and 12(1)(c) of the Constitution; and it refused leave to appeal. 

 

2. S v CLOETE AND OTHERS 2020 (1) SACR 317 (FB) 
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Conservation — Threatened and protected species of wild animal — Performance of 

restricted activity without permit — Licensed breeders of lion and cheetah experiencing 

emergency situation when cubs born during cold spell — Tagging impossible due to age and 

condition and requisite permit could therefore not be granted for their transportation to facilities 

where necessary treatment and care could be provided — Defences of impossibility and 

necessity succeeding on appeal — National Environmental Management Biodiversity Act 10 

of 2004, s 57(1); Free State Nature Conservation Ordinance 8 of 1969 s 14(1), 40(1)(b). 

 

The appellants appealed against their convictions and sentences in a regional magistrates' court 

on various environmental offences. The first and second appellants were convicted of a 

contravention of s 57(1) of the National Environmental Management Biodiversity Act 10 of 

2004, in that they had carried out a restricted activity involving a specimen of a threatened and 

protected species by moving four cheetahs and four lions without a permit; the first appellant 

was also convicted of a contravention of s 14(1) of the Free State Nature Conservation 

Ordinance 8 of 1969 (the Ordinance) for unlawfully keeping in captivity four cheetahs and four 

lions without a permit issued by the administrator; and the second and third appellants were in 

addition convicted of a contravention of s 40(1)(b) of the Ordinance for failing to comply with 

a condition of a permit by not keeping animals at the address specified in the permit and failing 

to report births of four cheetahs and four lions within five working days. 

 

The convictions arose from a cold night in June 2016 when the temperature dropped to between 

minus four and minus eight degrees Celsius on the second and third appellants' farm. They had 

a permit to breed lions and cheetahs on the farm and on that night nine cheetah cubs were born. 

By the next morning five had already died and the remaining four were patently in distress, and 

the second appellant took them to a veterinary surgeon who had a permit to treat such species. 

The vet treated them, but he did not have the necessary equipment and skills to help the cubs 

survive at his clinic and they needed to be in an environment where they would not be exposed 

to infections from the other sick animals he was treating. He accordingly took them to the first 

appellant who had the necessary facilities. Twelve days later the second appellant was faced 

with a similar situation when four of a litter of nine cubs who had survived also needed 

treatment, and they were also taken to the vet who then transferred them to the first appellant. 

The appellants explained that the animals needed urgent medical attention and, since they were 

so small and sick, they had not yet been tagged with a microchip, which meant that they had 

not yet been identified, and because of this it would have been impossible to obtain permits for 

them. 

 

On appeal it was contended that the magistrate had incorrectly rejected the defence of 

impossibility. Held, that the defence of impossibility was a valid one regarding the obtaining 

of permits for the cubs, as their age and health condition made it impossible to comply with the 

stated practice in terms of the Ordinance. The interests which the appellants were protecting 

were obviously the lives of the cubs, as well as their legal interest in the survival of the cubs as 

the owners of the very expensive animals. It was hard to imagine that the legal convictions of 

society would regard the observance of a transfer-permit requirement, which was impossible 
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to obtain, as a more important interest than that of the survival of the cubs and the financial 

interest of their owners. 

 

Held, further, that the state had not proved beyond a reasonable doubt that the appellants did 

not act in an emergency situation which was still ongoing at the time that the cubs were 

confiscated by the authorities. The appellants' actions in protecting a legally recognised interest 

in the face of the emergency situation were justified and lawful and their defence of necessity 

accordingly had to succeed. The appeal was upheld, and the convictions and sentences set 

aside. 

 

3. S v LE ROUX 2020 (2) SACR 30 (ECG) 

 

Maintenance — Failure to pay — Defence that child had attained majority, although still at 

school — Appellant having relied on advice of layperson — Never having stated that held bona 

fide belief that no longer needed to pay maintenance — Duty of support owed by parent to 

child not terminating when child reached particular age, but continuing after majority — 

Conviction upheld on appeal. 

 

“In an appeal against a conviction in a magistrates' court for failure to pay maintenance for his 

daughter after she had reached the age of 18 years, but was still at school, the appellant 

contended that he had taken advice from an unqualified layperson who advised him that, as the 

order was in respect of 'the minor child', and there were no words to the effect that the order 

applied until she became self-supporting, the obligation lapsed when his child turned 18. 

 

Held, that, under the common law, the duty of support owed by a parent to a child did not 

terminate when the child reached a particular age, but continued after majority advice of the 

layperson he consciously exercised a choice to suit his own purpose, and had not done so out 

of ignorance or error. Contrary to what was stated in his heads of argument, nowhere did he 

state that he held the bona fide or reasonable belief that such advice was sound. In the 

circumstances the magistrate had correctly found that the appellant had not acted out of 

ignorance or error, and the appeal against the conviction had to be dismissed.” 

 

 COMPETENT VERDICTS 

 

1. S v LEKEKA 2021 (1) SACR 106 (FB) 

 

Verdict — Competent verdict — Combination of charges to form one count — Judgment 

to be pronounced on each of counts charged. 

 

Rape — Attempted rape — Sentence — Prescribed minimum sentence — Criminal Law 

Amendment Act 105 of 1997 — Mere fact, that s 55 of Criminal Law (Sexual Offences and 

Related Matters) Amendment Act 32 of 2007 provided that person who attempted to commit 



Gauteng Society of Advocates                                                                   
 

Page 49 of 141 
 

sexual offence in terms of Act may be liable to punishment to which person convicted of 

actually committing offence would be liable, could not be interpreted to mean that prescribed 

minimum sentences in Act 105 of 1997 applicable in such instance. 

 

The appellant was charged in a regional magistrates' court on two counts, the first being 

housebreaking with the intent to commit an offence unknown to the state, and, the second, an 

attempted contravention of s 3 of the Criminal Law (Sexual Offences and Related Matters) 

Amendment Act 32 of 2007 (SORMA), in that he had attempted to rape the 13-year-old 

complainant. In its judgment, the court combined the two offences and convicted the appellant 

of housebreaking with the intention to contravene s 3 of SORMA, and contravention of s 55 of 

SORMA, the magistrate describing it as 'housebreaking with the intent to rape and attempted 

rape'. The magistrate sentenced the appellant to life imprisonment. 

 

The court held, however, that there was no basis upon which the court a quo could have 

'combined' the two counts to form one new count, and a judgment or verdict needed to be 

pronounced on each of the counts. The court a quo should have found the appellant guilty on 

the first count, on the competent verdict of housebreaking with the intent to rape, as well as 

guilty on the second count, of attempted rape. (See [31] – [32].) 

 

In respect of sentence, the court a quo concluded that life imprisonment was also to be 

considered the prescribed minimum sentence for a contravention of s 55 of SORMA. 

On appeal, the court held that the mere fact, that s 55 of SORMA provided that a person who 

attempted to commit a sexual offence in terms of the Act may be liable to the punishment to 

which a person convicted of actually committing that offence would be liable, could not be 

interpreted to mean that the prescribed minimum sentences in the Criminal Law Amendment 

Act 105 of 1997 were applicable in such an instance. The court a quo had accordingly 

misdirected itself in this regard, as well as in having imposed a sentence on only one 'combined' 

count, which entitled the court to intervene on appeal. (See [39] – [40].) 

 

The court held that, although it was normally not desirable that counts be taken together for 

purposes of sentence, it could be done in exceptional circumstances, and in the present case it 

would be appropriate to do so. The appeal against the sentence was upheld and the sentence of 

life imprisonment was set aside and substituted with a sentence, taking the two counts together, 

of 10 years' imprisonment. 

 

 CAUTIONARY RULES 

 

SINGLE WITNESSES 

 

1. S v OOSTHUIZEN AND ANOTHER 2020 (1) SACR 561 (SCA) 
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Evidence — Witness — Credibility — Single witness — Two witnesses testifying to 

separate incidents, but material discrepancies in evidence of time spent together and subsequent 

events — Court should not have accepted their evidence. 

 

“In a matter that attracted much media attention involving the forcing of one of the two 

complainants into a coffin, the two appellants were convicted in the High Court of two counts 

of assault with intent to do grievous bodily harm, kidnapping, attempted murder, intimidation 

and defeating the ends of justice. The second appellant was also convicted of the unlawful 

possession of a firearm. The court sentenced the first appellant to a total of 16 years' 

imprisonment, of which five years were suspended, and the second appellant to a total of 19 

years' imprisonment, of which five years were suspended. Their application for leave to appeal 

against their convictions and sentences was dismissed, but they were successful on petition. 

On appeal it was contended for the appellants that each of the two complainants was a single 

witness and their evidence did not pass the litmus test for the acceptance of that evidence. 

 

Held, that it was clear from a reading of the judgment on conviction that the trial court failed 

to apply the cautionary rule that applied to the evidence of single witnesses. Given the many 

improbabilities and contradictions in the complainants' account, the court could not have 

accepted their evidence because it could not be said to have been satisfactory in all material 

respects. The court a quo should have determined the matter on the version of the appellants 

which was corroborated by the video recordings and photographs. 

 

Held, further, that the appellants' convictions of assault with intent to do grievous bodily harm, 

which were competent verdicts to a charge of attempted murder in terms of s 258(b) of the 

Criminal Procedure Act 51 of 1977, and kidnapping, as well as the second appellant's 

conviction of defeating the ends of justice, had to be confirmed. The convictions in respect of 

all the other offences had to be set aside. 

 

Held, further, that, having considered and balanced the personal circumstances of the 

appellants, the nature and seriousness of the offences they had committed and the interests of 

society, in respect of the offence of kidnapping, a sentence of one year's imprisonment would 

be appropriate; in respect of assault with intent to do grievous bodily harm, a sentence of five 

years' imprisonment would be appropriate; and in respect of defeating the ends of justice, one 

year's imprisonment. The shorter sentences were to run concurrently with the five-year 

sentence, with the result that both appellants would be sentenced to an effective five years' 

imprisonment.” 

 

2. S v NKOSI AND ANOTHER 2020 (1) SACR 206 (GJ) 

 

Evidence — Identification — Dock identification — Witness to traumatic cold-blooded 

murder making initial statement to police that unable to identify shooter but week later stating 

that could identify him and giving description of features — Witness subsequently recognising 

perpetrator from picture in newspaper placed by police seeking assistance from that person — 

Witness identifying accused in dock as shooter — Evidence of witness held to be reliable. 
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Evidence — Identification — Evidence of identification of person in newspaper 

photograph placed at request of police — Although dangers inherent in such identification, 

such constituting necessary means of apprehending criminals. 

 

The first appellant was convicted in the High Court of murder and was given leave by the 

Supreme Court of Appeal to appeal against his conviction. The second appellant had not been 

granted leave and his name on the notice of set-down signed by the registrar appeared to have 

been based on an error. The appellant's conviction arose from an incident in which the deceased 

had been followed by two occupants of a Volkswagen Golf into his office parking lot. The 

passenger in the Golf got out of the car and approached the deceased and fired a few shots at 

him through the door and then, after the door was opened, the shooter fired several more shots 

at him. The incident was observed by the crucial state witness who had also just alighted from 

his own car and, when the shooter ran back towards the Golf, he saw the witness standing at 

his car, pointed his firearm at him, and got into the Golf which then drove off. Shortly after the 

incident the witness made a statement to the police in which he said that he would not be able 

to recognise the shooter. Less than a week later he changed his statement and said that he would 

be able to identify the shooter and gave a description of him. The appellant was only arrested 

some nine months later and did have the features described by the witness, who also testified 

that he recognised the appellant as the shooter from a photograph in a daily newspaper which 

described the person as someone who could assist the police in identifying a second suspect. 

An identification parade was arranged. While the witness was travelling to the identification 

parade with a very experienced detective, however, he told him that he had seen the suspect's 

picture in the newspaper, and the detective then aborted the parade. At the trial, the witness 

identified the appellant as the shooter in the incident that he had observed. 

 

On appeal, counsel for the defence challenged the reliability of the witness's identification of 

the appellant, particularly given the discrepancies in his statements. 

 

Held, that, while there was no doubt that the evidence of a witness on identity, who had first 

claimed that he would not be able to identify a suspect, was to be treated with great 

circumspection, it did not per se render his evidence on identity untruthful. In the present case 

the witness claimed to be scared for his life, having witnessed what appeared to be the actions 

of a cold-blooded killer who had not concealed his identity, but had no compunction to kill in 

broad daylight in the proximity of others, and had in fact pointed the firearm he had just used 

to kill someone else. Accordingly, the explanation for not being willing to identify the shooter 

was understandable. 

 

Held, further, that there were further indications of the witness's trustworthiness in that he had 

subsequently provided detail regarding the appearance of the shooter nine months before his 

arrest; his unchallenged evidence that he recognised the appellant from a photograph in the 

newspaper; and the fact that the identification parade was aborted because of his statement that 

he had seen the photograph of the appellant in the newspaper. 
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Held, further, that there was a risk that a person seeing the photograph in the newspaper may 

be influenced into believing that the photograph was that of the suspect, and therefore an 

essential safeguard of an identification parade was absent, but, in the pursuit of apprehending 

an alleged criminal in the interests of justice, it might be the only course. There would be more 

and more occasions where the only reasonable means of locating a suspect was by circulating 

their photograph or police sketch in the print or electronic media, and it would be absurd to 

suggest that the only means of apprehending a suspect had in it the very seed by which that 

person would comfortably escape justice. 

 

Held, accordingly, that the trial court's acceptance of the state witness's identification of the 

appellant had to stand, and the appeal against the conviction had to be dismissed. 

 

 

SECTION 208 OF THE CPA 

 

EVIDENCE OF IDENTIFICATION 

 

1. S v NKOSI AND ANOTHER 2020 (1) SACR 206 (GJ) 

 

Evidence — Identification — Dock identification — Witness to traumatic cold-blooded 

murder making initial statement to police that unable to identify shooter but week later stating 

that could identify him and giving description of features — Witness subsequently recognising 

perpetrator from picture in newspaper placed by police seeking assistance from that person — 

Witness identifying accused in dock as shooter — Evidence of witness held to be reliable. 

Evidence — Identification — Evidence of identification of person in newspaper 

photograph placed at request of police — Although dangers inherent in such identification, 

such constituting necessary means of apprehending criminals. 

 

The first appellant was convicted in the High Court of murder and was given leave by the 

Supreme Court of Appeal to appeal against his conviction. The second appellant had not been 

granted leave and his name on the notice of set-down signed by the registrar appeared to have 

been based on an error. The appellant's conviction arose from an incident in which the deceased 

had been followed by two occupants of a Volkswagen Golf into his office parking lot. The 

passenger in the Golf got out of the car and approached the deceased and fired a few shots at 

him through the door and then, after the door was opened, the shooter fired several more shots 

at him. The incident was observed by the crucial state witness who had also just alighted from 

his own car and, when the shooter ran back towards the Golf, he saw the witness standing at 

his car, pointed his firearm at him, and got into the Golf which then drove off. Shortly after the 

incident the witness made a statement to the police in which he said that he would not be able 

to recognise the shooter. Less than a week later he changed his statement and said that he would 

be able to identify the shooter and gave a description of him. The appellant was only arrested 
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some nine months later and did have the features described by the witness, who also testified 

that he recognised the appellant as the shooter from a photograph in a daily newspaper which 

described the person as someone who could assist the police in identifying a second suspect. 

An identification parade was arranged. While the witness was travelling to the identification 

parade with a very experienced detective, however, he told him that he had seen the suspect's 

picture in the newspaper, and the detective then aborted the parade. At the trial, the witness 

identified the appellant as the shooter in the incident that he had observed. 

 

On appeal, counsel for the defence challenged the reliability of the witness's identification of 

the appellant, particularly given the discrepancies in his statements. 

 

Held, that, while there was no doubt that the evidence of a witness on identity, who had first 

claimed that he would not be able to identify a suspect, was to be treated with great 

circumspection, it did not per se render his evidence on identity untruthful. In the present case 

the witness claimed to be scared for his life, having witnessed what appeared to be the actions 

of a cold-blooded killer who had not concealed his identity, but had no compunction to kill in 

broad daylight in the proximity of others, and had in fact pointed the firearm he had just used 

to kill someone else. Accordingly, the explanation for not being willing to identify the shooter 

was understandable. 

 

Held, further, that there were further indications of the witness's trustworthiness in that he had 

subsequently provided detail regarding the appearance of the shooter nine months before his 

arrest; his unchallenged evidence that he recognised the appellant from a photograph in the 

newspaper; and the fact that the identification parade was aborted because of his statement that 

he had seen the photograph of the appellant in the newspaper. 

 

Held, further, that there was a risk that a person seeing the photograph in the newspaper may 

be influenced into believing that the photograph was that of the suspect, and therefore an 

essential safeguard of an identification parade was absent, but, in the pursuit of apprehending 

an alleged criminal in the interests of justice, it might be the only course. There would be more 

and more occasions where the only reasonable means of locating a suspect was by circulating 

their photograph or police sketch in the print or electronic media, and it would be absurd to 

suggest that the only means of apprehending a suspect had in it the very seed by which that 

person would comfortably escape justice. 

 

Held, accordingly, that the trial court's acceptance of the state witness's identification of the 

appellant had to stand, and the appeal against the conviction had to be dismissed. 

 

COMPLAINTS IN A MATTER OF A SEXUAL NATURE 

 

1. S v M 2020 (1) SACR 241 (WCC) 
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Sexual offences — Victims — Child victims — Treatment of by court and social welfare 

— Steps needed to be taken to protect child victims from secondary trauma — Implementation 

required of provisions of National Policy Framework Management of Sexual Offence Matters 

of June 2012 — Child victim in present case subjected to unnecessary trauma, inter alia, by 

more than 20 postponements of trial. 

 

The appellant was convicted in a magistrates' court of attempted rape and was sentenced to 

eight years' imprisonment. The complainant was the appellant's 11-year-old biological 

daughter. She had commenced her evidence via CCTV but after a while became distraught and 

could not continue. The case then had to be postponed, as it would be on another 20 occasions 

for different reasons. She never completed her evidence-in-chief and was not cross-examined. 

The court could therefore not take her evidence into consideration and had to rely on the 

evidence of the first reporter; the medical practitioner who completed the J88 form after 

examining the complainant; and the DNA evidence which revealed the presence of the 

appellant's DNA in the complainant's underwear. The appellant did not testify, despite the said 

DNA evidence and the complainant's injuries, establishing that she had been sexually assaulted. 

He appealed against his conviction and sentence. 

 

The court dismissed the appeal on the merits in respect of the conviction, and found no reason 

to interfere with the sentence imposed on the appellant. The court then proceeded to comment 

on the significant failure by the criminal-justice system to provide proper care for the 

complainant, care which it was required by law to provide, so as to avoid as far as possible 

secondary trauma being occasioned to the victim. It pointed to the statutes and procedures 

which were required to be put in place and implemented, to ensure that child victims of crime 

were treated in such a manner as to reduce, as far as possible, the occurrence of secondary 

trauma to the victim during the trial of the perpetrator. It held that events such as the delays 

and repeated postponements in the present case should not be permitted, and everything that 

could be done should be done to reduce the anxiety and stress that accompanied the giving of 

evidence at a criminal trial. There was a positive obligation on those involved to take active 

steps to assist the complainant in matters of the present nature. These steps had been set out in 

the National Policy Framework Management of Sexual Offence Matters, 2012. The court 

further pointed out numerous steps that could be taken, both at court level and at the social-

welfare level, to achieve the objectives of the National Policy Framework. 

 

2. S v TN AND OTHERS 2020 (1) SACR 633 (LP) 

 

Rape — Proof of — Child offenders — Sensitivity required in assessment of evidence — 

Matter ought not to have gone beyond stage of discharge of accused in terms of s 174 of 

Criminal Procedure Act 51 of 1977. 

 

The four offenders were convicted in a regional court of rape, and three of the offenders were 

minors who were sentenced to five years' imprisonment in terms of the provisions of s 

276(1)(i) of the Criminal Procedure Act 51 of 1977. They appealed against their conviction, 
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and challenged the court's evaluation of the evidence of the complainant and the magistrate's 

finding that the state had proved a lack of consent on the part of the complainant. 

Held, that it could not be said that the state had discharged its onus of proving the guilt of the 

child offenders beyond reasonable doubt, and the case should not have gone beyond an 

application for discharge of the offenders in terms of s 174 of the Criminal Procedure Act 51 

of 1977. 

 

Held, further, that it was desirable that sexual-offence cases in general, and where children 

were victims in particular, be prioritised and accorded the sensitivity that they deserved. It was 

established that courts should play an active role in curbing the escalation, but in doing so they 

should guard against going beyond what was legally acceptable and the established principles 

governing evaluation of the evidence presented before them. There was a thin line between 

what was legally wrong and what was morally unacceptable. The conduct of the accused and 

the complainant in the present matter was clearly abominable, but it was discriminatory to 

punish the offenders alone, who themselves were children, when the complainant was also a 

willing party in what had happened. The moral blameworthiness of the offenders did not 

necessarily translate into criminality. The conviction of the offenders had to be set aside. 

 

CHILDREN 

 

1. S v SD 2020 (1) SACR 78 (KZP) 

 

Indictment and charge — Duplication of convictions — Test for — Single-intent test 

inadequate for requirements of modern society with high crime rate — Elements-of-crime 

test appropriate. 

 

Evidence — Witness — Oath — Administering of — Child witness — Witness 13 years 

old — Although no finding made by court, it was satisfied that complainant able to distinguish 

truth from lies and was alive to serious consequences of telling lies — In circumstances, 

complainant competent witness. 

 

“The appellant challenged his convictions in a regional magistrates' court on one count of 

sexual assault and one count of attempted rape, and his sentences of 10 and three years' 

imprisonment, respectively, where the sentences were ordered to run concurrently. He based 

his appeal on two main grounds, namely, that there had been a duplication of convictions, in 

that the sexual assault and attempted rape constituted one criminal act and that there had been 

a single intent; and that the court a quo had administered an oath to  the 13-year-old 

complainant when it ought to have admonished her. The complainant testified that the 

appellant, her paternal uncle, had entered the room where she was getting dressed after having 

bathed, placed her on the bed and removed her underwear before licking her breasts and private 

parts. He then unzipped his pants, and, when he was about to engage in intercourse, she tricked 

him into thinking that her mother was coming, and he then ran away. The record indicated that 

when the complainant was called to testify, she was asked if she knew what the oath was, and 
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she replied that she did not. The court then conducted an inquiry and after asking her numerous 

questions, came to the conclusion that she was able to distinguish between the truth and lies 

and to understand the consequence of telling lies. The court then proceeded to swear her in. In 

respect of the contention that there had been an improper duplication of charges, held, that 

there were many instances where a perpetrator started off with an intent to commit a specific 

offence but ended up committing other offences. Despite the close connection between the acts, 

two crimes would be committed due to the varying nature of their elements. Public interest and 

public policy in the current circumstances where the crime rate was very high called for an 

approach which ensured that perpetrators were adequately charged and prosecuted. The single-

intent test fell short of meeting the requirements of our society while the elements-of-the-crime 

test would satisfy this. On an application of the latter test, it was apparent that the offence of 

sexual assault embodied different elements to those of attempted rape and, accordingly, two 

separate offences had been committed. 

 

In respect of the administering of the oath to the complainant, held, that it was clear that the 

court a quo had undertaken a process to ensure that the complainant's evidence was reliable. 

Although at the end of that process there was no finding by the court, it was satisfied that the 

complainant was able to distinguish truth from lies and was alive to the serious consequences 

of telling lies. In the circumstances the complainant was a competent witness and the court had 

correctly admitted her evidence. 

 

The court dismissed the appeal in respect of the convictions, but upheld the appeal in part in 

reducing the sentence of 10 years' imprisonment on the charge of sexual assault to one of eight 

years' imprisonment”. 

 

2. S v M 2020 (1) SACR 241 (WCC) 

 

Sexual offences — Victims — Child victims — Treatment of by court and social welfare 

— Steps needed to be taken to protect child victims from secondary trauma — Implementation 

required of provisions of National Policy Framework Management of Sexual Offence Matters 

of June 2012 — Child victim in present case subjected to unnecessary trauma, inter alia, by 

more than 20 postponements of trial. 

 

The appellant was convicted in a magistrates' court of attempted rape and was sentenced to 

eight years' imprisonment. The complainant was the appellant's 11-year-old biological 

daughter. She had commenced her evidence via CCTV but after a while became distraught and 

could not continue. The case then had to be postponed, as it would be on another 20 occasions 

for different reasons. She never completed her evidence-in-chief and was not cross-examined. 

The court could therefore not take her evidence into consideration and had to rely on the 

evidence of the first reporter; the medical practitioner who completed the J88 form after 

examining the complainant; and the DNA evidence which revealed the presence of the 

appellant's DNA in the complainant's underwear. The appellant did not testify, despite the said 

DNA evidence and the complainant's injuries, establishing that she had been sexually assaulted. 

He appealed against his conviction and sentence. 
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The court dismissed the appeal on the merits in respect of the conviction, and found no reason 

to interfere with the sentence imposed on the appellant. The court then proceeded to comment 

on the significant failure by the criminal-justice system to provide proper care for the 

complainant, care which it was required by law to provide, so as to avoid as far as possible 

secondary trauma being occasioned to the victim. It pointed to the statutes and procedures 

which were required to be put in place and implemented, to ensure that child victims of crime 

were treated in such a manner as to reduce, as far as possible, the occurrence of secondary 

trauma to the victim during the trial of the perpetrator. It held that events such as the delays 

and repeated postponements in the present case should not be permitted, and everything that 

could be done should be done to reduce the anxiety and stress that accompanied the giving of 

evidence at a criminal trial. There was a positive obligation on those involved to take active 

steps to assist the complainant in matters of the present nature. These steps had been set out in 

the National Policy Framework Management of Sexual Offence Matters, 2012. The court 

further pointed out numerous steps that could be taken, both at court level and at the social-

welfare level, to achieve the objectives of the National Policy Framework. 

 

3. S v OSMOND 2020 (1) SACR 357 (ML)  

 

Sentence — Imposition of — Factors to be taken into account — Where convicted person 

primary caregiver of minor children — Court failing to enquire properly into circumstances of 

children. 

Trial — Record — Duty of presiding officer to keep record of proceedings — 

Discrepancies between magistrate's notes and transcribed record — Magistrate required to see 

to it that record accurate. 

Arms and ammunition — Declaration of unfitness to possess firearm in terms of s 103(1) 

of Firearms Control Act 60 of 2000 — Presiding officer required to hold proper inquiry. 

Review — Delay in submission of record of proceedings — Expeditious dispatch of records 

on review required to prevent injustice. 

 

The accused was convicted in a magistrates' court of the theft of a shower gel and a body wash 

valued at R160,50 and was sentenced to three years' imprisonment. The matter was sent on 

review and from the record it appeared that the accused was 43 years old and a father of two 

children aged 16 and 11 years, respectively. He also had three previous convictions for crimes 

of dishonesty. It was not clear whether the accused was a primary caregiver to his two children, 

but he did state that he had been widowed. The record of the proceedings, however, also 

showed discrepancies between the handwritten notes of the magistrate and the transcribed 

record, and the magistrate's response to a query from the reviewing judge (concerning the 

absence from the transcribed record of the prosecutor's address regarding the accused's fitness 

to possess a firearm) suggested that the transcribers had simply omitted it. Further, the accused 

was sentenced on 22 June 2018, but the complete record of the proceedings was only placed 

before the court on 6 September 2019, over 14 months after sentencing, by which stage the 

accused had already served his sentence. 
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Held, that the court had displayed no interest whatsoever in the fate of the accused's children, 

and sentenced him without a proper inquiry as to whom the primary caregiver was. In this 

regard the court had clearly failed in its duty. 

 

Held, further, that the suggestion that the transcribers had omitted to type a further part of the 

prosecutor's address was improbable. If it were so, the court would have expected the 

magistrate to have confronted the transcribers, armed with the audio recording and demanding 

an explanation and the correction of the record, but she had chosen rather to certify the record 

as reflecting the correct version of what happened before her. A magistrate was not only 

expected to keep the record of proceedings, but also to see to it that such record was an accurate 

record that reflected what happened in court. 

 

Held, further, that it was patently clear that, given the offence the accused was convicted of 

and the sentence imposed, he became automatically unfit to possess a firearm. The court was, 

however, empowered to order that he was still fit to possess one, but this could only be done 

after the holding of an inquiry envisaged in s 103(1) of the Firearms Control Act 60 of 2000. 

In the present matter the magistrate had literally no information before her on which she could 

exercise the discretion conferred on to her. 

 

Held, further, that, presenting a case for review after an accused had already served the 

sentence, defeated the whole purpose of review. For an accused to have their case reviewed by 

a High Court was a right and not a privilege and all owed it to the Constitution and the public 

to respect this right. If everyone did their part without negligent delays, injustice could be 

averted. (See [33].) The court confirmed the conviction but reduced the sentence to 18 months' 

imprisonment and ordered the magistrate to conduct an inquiry in terms of s 103 of the Firearms 

Control Act. 

 

4. S v TN AND OTHERS 2020 (1) SACR 633 (LP) 

 

Rape — Proof of — Child offenders — Sensitivity required in assessment of evidence — 

Matter ought not to have gone beyond stage of discharge of accused in terms of s 174 of 

Criminal Procedure Act 51 of 1977. 

 

The four offenders were convicted in a regional court of rape, and three of the offenders were 

minors who were sentenced to five years' imprisonment in terms of the provisions of s 

276(1)(i) of the Criminal Procedure Act 51 of 1977. They appealed against their conviction, 

and challenged the court's evaluation of the evidence of the complainant and the magistrate's 

finding that the state had proved a lack of consent on the part of the complainant. 

 

Held, that it could not be said that the state had discharged its onus of proving the guilt of the 

child offenders beyond reasonable doubt, and the case should not have gone beyond an 

application for discharge of the offenders in terms of s 174 of the Criminal Procedure Act 51 

of 1977. 
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Held, further, that it was desirable that sexual-offence cases in general, and where children 

were victims in particular, be prioritised and accorded the sensitivity that they deserved. It was 

established that courts should play an active role in curbing the escalation, but in doing so they 

should guard against going beyond what was legally acceptable and the established principles 

governing evaluation of the evidence presented before them. There was a thin line between 

what was legally wrong and what was morally unacceptable. The conduct of the accused and 

the complainant in the present matter was clearly abominable, but it was discriminatory to 

punish the offenders alone, who themselves were children, when the complainant was also a 

willing party in what had happened. The moral blameworthiness of the offenders did not 

necessarily translate into criminality. The conviction of the offenders had to be set aside. 

 

5. S v ERGIE 2021 (1) SACR 127 (WCC) 

 

Evidence — Witness — Children — Cautionary rule — Court a quo not referring to any of 

authorities on application of cautionary rule to child witnesses — In rape trial witness not 

properly explaining, even by use of doll, whether there had been sexual penetration. 

Evidence — Production and admission of — Evidence tending to cause doubt on validity of 

conviction only becoming available during evidence in mitigation — Proper procedure — 

Section 309B(5) of Criminal Procedure Act 51 of 1977. 

 

The appellant was convicted in the trial court of rape within the meaning of that term in s 3 of 

the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007, in that 

he had inserted a finger into the genital organs of the complainant who was 8 years old. The 

complainant testified that while watching television in the appellant's house, part of which her 

mother rented from the appellant, the appellant invited her to sit on his lap and whilst there he 

slipped his hand into the front of the tights that she was wearing and felt under her underwear 

and 'rubbed her vagina'. She told the court that her mother had taught her that term, but it was 

not canvassed with her precisely what she meant by the term. She was medically examined by 

a district surgeon approximately four and a half days after the alleged sexual assault and the 

only finding of note was that there were 'old tears' in her hymen. The doctor described the tears 

as having completely healed. He was unaware that the offence was alleged to have occurred 

only four and a half days before the examination and, when he was alerted to the fact, he said 

it was still possible and that children tended to heal very rapidly. It emerged only later, after 

the appellant had been convicted, and when evidence was being adduced in mitigation of 

sentence, that the appellant's wife had ascertained, from the wife of the complainant's biological 

father, that the complainant, who used to spend time at her father's residence in Kenilworth, 

had suffered from a vaginal infection a year or so before the date of the alleged sexual assault. 

Held, that the magistrate's judgment did not convey or give assurance that she evaluated the 

complainant's evidence with anything approaching the critical scrutiny required and it was 

striking that she had not referred at all to any of the authorities on the application of the 

cautionary rule to child witnesses. (See [9].) 

 

Held, that, apart from the complainant's answer to a leading question by the magistrate, one 

was left none the wiser as to whether the demonstration, involving the use of a doll, established 
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that there had been sexual penetration. The effect of the district surgeon's evidence was that it 

was less than certain, indeed almost improbable, that the historical perforation of the 

complainant's hymen could have been related to the incident described by the complainant. 

(See [18] and [24].) 

 

Held, further, that the proper course for the defence to have adopted, when it became apparent 

that evidence was available that might reinforce the cause of the old tears on the complainant's 

hymen, was to have signalled its intention to apply for leave to appeal and to have brought such 

an application immediately after the imposition of sentence, coupled with an application for 

new evidence to be heard in terms of s 309B(5) of the Criminal Procedure Act 51 of 1977. In 

the context of the defending attorney's manifest inadequacies, the magistrate was under a duty 

to have assisted by pointing out that that was a course to be considered in the circumstances. 

The magistrate might also have considered stopping the trial at that stage and sending the matter 

on special review in terms of s 304A(a) of the Criminal Procedure Act. (See [27] – [28].) 

 

Held, further, that the combined effect of the trial court's failure to properly apply the applicable 

cautionary rules, the demonstration and reliability of the complainant's evidence in certain 

material respects, the tenuous nature of the corroborative medical evidence, and the reasonable 

possibility of there having been a false accusation, raised a reasonable doubt as to the 

appellant's guilt and the safeness of his conviction. The appeal had to be upheld. (See [54].) 

 

 

CONFESSIONS 

 

SECTION 209 OF THE CPA 

 

ACCOMPLICES 
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ANNEXURE 11: 

VERDICT 
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ANNEXURE 12: 

APPLICATION FOR EXTENSION OF BAIL AFTER CONVICTION 

 

 

1. S v MADLALA 2020 (2) SACR 120 (GP) 

 

Bail — Pending application for leave to appeal to Constitutional Court from refusal of 

petition by Supreme Court of Appeal — Test for. 

Legal practitioners — Duties of — Duties toward client — Duty to avoid running up 

unnecessary costs — Code of Conduct for Legal Practitioners, clause 3.3. 

 

“The appellant was convicted in a magistrates' court of one count of rape and one count of 

assault and sentenced to an effective sentence of 10 years' imprisonment. He applied for leave 

to appeal but this was dismissed by the magistrate, as was a petition to the Judge President of 

the relevant division of the High Court. His application to the Supreme Court of Appeal for 

leave to appeal was also dismissed and he subsequently filed a petition for leave to appeal to 

the Constitutional Court, which petition was still pending. He applied to the High Court for 

bail pending the petition to the Constitutional Court. 

 

Held, that the appellant was required to convince the court that there was a reasonable 

possibility that the appeal would avert imprisonment in order to be granted bail. On a cursory 

consideration of the evidence before the magistrate, it did not appear likely that the appeal 

would succeed to the point that the appellant would avert a conviction on both counts. The 

factors that the appellant mentioned in his application did not justify such a finding and the 

reasoning of the magistrate in that regard could not be faulted. The application accordingly fell 

to be dismissed. 

 

The court remarked further at the end of its judgment that counsel and attorneys had to avoid 

running up unnecessary costs for their clients. In the present case this could have been avoided 

by the appellant's legal team in the circumstances where the appellant's counsel was a practising 

advocate at the Cape Town Bar and had to fly to Johannesburg on three occasions. Counsel 

had also referred the court to the record and the petitions while not putting the court in 

possession of the documents he was referring to, which caused another postponement in the 

matter. This was against the spirit of the Code of Conduct of Legal Practitioners, specifically 

clause 3.3 and its subclauses. The conduct of counsel bordered on being unethical and dishonest 

and they were requested to reflect on their conduct in the matter and advise their client as 

required in terms of the Code of Conduct.” 
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ANNEXURE 13: 

SENTENCE 

 

 

 

 CALLING OF WITNESSES INCLUDING THE ACCUSED 

 

 FORMS OF PUNISHMENT THAT MAY BE IMPOSED 

 

1. S v MACHEKA 2020 (1) SACR 189 (FB) 

 

Theft — Sentence — Theft by attorney of trust moneys — Fifty-year-old attorney convicted 

of stealing R50 000 payment from Road Accident Fund — Having been struck off roll of 

attorneys before commencement of trial — Court noting prevalence of offence but upholding 

sentence of 30 months' imprisonment on appeal. 

 

The appellant, a 50-year-old attorney, was convicted in a magistrates' court of theft of money 

from his trust account in an amount of R49 702 that was due to the victim of a road accident. 

He was sentenced to 30 months' imprisonment. The appellant had been struck off the roll of 

attorneys before the trial. The court dismissed the appeal against the conviction, holding that 

the trial court had correctly found the appellant to be an untruthful witness and had rejected his 

version as false beyond reasonable doubt. In respect of sentence it was contended for the 

appellant that a sentence of correctional supervision would be more appropriate, as the 

appellant had already been punished by having been struck off the roll of attorneys. He had 

also been diagnosed with diabetes, high blood pressure and tuberculosis. His spouse was sick 

and had been diagnosed with cancer, but this information had not been substantiated with any 

evidence or the production of any medical certificate. The respondent contended that the theft 

of trust funds was a serious offence and that the 30 months' custodial sentence was actually too 

lenient. 

 

Held, that the court had properly taken into account the prevalence of this particular type of 

offence and noted that the Attorneys Fidelity Fund had paid out huge amounts to the public, 

that had been lost by members of the profession. It could be accepted that the appellant's deed 

was motivated by greed and not need, and his lack of remorse for his actions impacted 

negatively on his chances of rehabilitation. There were no reasons to tamper with the sentence 

imposed by the trial court. The appeal was dismissed. 
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2. S v NC 2020 (1) SACR 346 (WCC) 

 

Contempt of court — Failure to comply with order of children's court — Sentence — 

Accused failing to enrol child in specific school in terms of parental plan — Imposition of 

periodic imprisonment — Impact on child's ability to visit parent over weekend whilst serving 

imprisonment — Sentence suspended on appeal. 

 

The appellant was granted leave by the Supreme Court of Appeal to appeal against his 

conviction on one of two counts of contempt of court in respect of an order by the children's 

court that he enrol his minor daughter in a particular school (decided upon after facilitation by 

a clinical psychologist appointed in terms of a parental plan that was made an order of court). 

He was sentenced to one year of periodic imprisonment but on special review to the High Court 

this was altered to a period of 2000 hours. The count in respect of which he was granted leave 

to appeal was for a period in which the children's court order was effectively suspended by the 

appellant's lodging of an appeal, and in the present proceedings the court held that, by virtue 

of the order being in abeyance after the filing of the notice of appeal, the appellant should not 

have been found guilty of contempt of court for that period. The appeal therefore had to be 

upheld and the sentence imposed for the conviction on both counts had to be reconsidered. In 

respect of a revised sentence, 

 

Held, that in considering the personal circumstances of the appellant, as well as the possible 

impact that the sentence might have on the minor child not being able to visit her father at 

weekends whilst he was serving periodic imprisonment, the magistrate had misdirected himself 

in imposing the maximum sentence and the hours of periodic imprisonment should be reduced 

to 1000 hours. It was also appropriate that the sentence be suspended to serve as a deterrent to 

force the appellant to respect the law and conduct himself in a manner that would not, in the 

future, jeopardise the wellbeing of his minor child. Appeal upheld. 

 

3. S v OSMOND 2020 (1) SACR 357 (ML)  

 

Sentence — Imposition of — Factors to be taken into account — Where convicted person 

primary caregiver of minor children — Court failing to enquire properly into circumstances of 

children. 

 

Trial — Record — Duty of presiding officer to keep record of proceedings — 

Discrepancies between magistrate's notes and transcribed record — Magistrate required to see 

to it that record accurate. 

 

Arms and ammunition — Declaration of unfitness to possess firearm in terms of s 103(1) 

of Firearms Control Act 60 of 2000 — Presiding officer required to hold proper inquiry. 

Review — Delay in submission of record of proceedings — Expeditious dispatch of records 

on review required to prevent injustice. 
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The accused was convicted in a magistrates' court of the theft of a shower gel and a body wash 

valued at R160,50 and was sentenced to three years' imprisonment. The matter was sent on 

review and from the record it appeared that the accused was 43 years old and a father of two 

children aged 16 and 11 years, respectively. He also had three previous convictions for crimes 

of dishonesty. It was not clear whether the accused was a primary caregiver to his two children, 

but he did state that he had been widowed. The record of the proceedings, however, also 

showed discrepancies between the handwritten notes of the magistrate and the transcribed 

record, and the magistrate's response to a query from the reviewing judge (concerning the 

absence from the transcribed record of the prosecutor's address regarding the accused's fitness 

to possess a firearm) suggested that the transcribers had simply omitted it. Further, the accused 

was sentenced on 22 June 2018, but the complete record of the proceedings was only placed 

before the court on 6 September 2019, over 14 months after sentencing, by which stage the 

accused had already served his sentence. 

 

Held, that the court had displayed no interest whatsoever in the fate of the accused's children, 

and sentenced him without a proper inquiry as to whom the primary caregiver was. In this 

regard the court had clearly failed in its duty. 

 

Held, further, that the suggestion that the transcribers had omitted to type a further part of the 

prosecutor's address was improbable. If it were so, the court would have expected the 

magistrate to have confronted the transcribers, armed with the audio recording and demanding 

an explanation and the correction of the record, but she had chosen rather to certify the record 

as reflecting the correct version of what happened before her. A magistrate was not only 

expected to keep the record of proceedings, but also to see to it that such record was an accurate 

record that reflected what happened in court. 

 

Held, further, that it was patently clear that, given the offence the accused was convicted of 

and the sentence imposed, he became automatically unfit to possess a firearm. The court was, 

however, empowered to order that he was still fit to possess one, but this could only be done 

after the holding of an inquiry envisaged in s 103(1) of the Firearms Control Act 60 of 2000. 

In the present matter the magistrate had literally no information before her on which she could 

exercise the discretion conferred on to her. 

 

Held, further, that, presenting a case for review after an accused had already served the 

sentence, defeated the whole purpose of review. For an accused to have their case reviewed by 

a High Court was a right and not a privilege and all owed it to the Constitution and the public 

to respect this right. If everyone did their part without negligent delays, injustice could be 

averted. (See [33].) The court confirmed the conviction but reduced the sentence to 18 months' 

imprisonment and ordered the magistrate to conduct an inquiry in terms of s 103 of the Firearms 

Control Act. 
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4. S v MTHOMBENI 2020 (2) SACR 384 (KZP) 

 

Rape — Sentence — Life imprisonment — Minimum sentence in terms of Criminal Law 

Amendment Act 105 of 1997 — Multiple rape as contemplated in item (a)(i) of part I of 

schedule 2 to Act — Immaterial, for purposes of sentencing one of persons who raped 

victim, whether co-perpetrator had been convicted, and such not jurisdictional 

prerequisite for imposition of sentence of life imprisonment. 

 

The appellant pleaded guilty in a regional magistrates' court to robbery with aggravating 

circumstances and rape. He was sentenced to 15 years' imprisonment in respect of the robbery 

conviction and to life imprisonment in respect of the rape conviction. He appealed against the 

sentence imposed. He was convicted on the basis of a statement in terms of s 112 of the 

Criminal Procedure Act 51 of 1977, and, after questioning by the court on the rape of the 

complainant by his companion, he stated that his companion had raped the complainant after 

him. He was sentenced on the basis that the minimum-sentence legislation applied to both 

counts, the rape charge falling within part I of schedule 2 to the Criminal Law Amendment Act 

105 of 1997 (the Act). This after the magistrate found that there were no substantial and 

compelling circumstances warranting a departure from the prescribed minimum sentence. His 

counsel contended that the court was bound by the decision of the Supreme Court of Appeal 

in Mahlase and that the court was obliged to reduce the sentence of life imprisonment on the 

rape conviction to one of 15 years' imprisonment. 

Held, that in respect of a multiple rape as contemplated in item (a)(i) of part I of schedule 2 to 

the Act, it was immaterial, for the purposes of sentencing one of the persons who raped the 

victim, whether a co-perpetrator had been convicted, and this was not a jurisdictional 

prerequisite for the imposition of the sentence of life imprisonment. Since the victim in the 

present matter had admittedly been raped by more than one person, including the appellant, the 

offence of rape of which he was convicted fell within the ambit of item (a)(i) of part I of 

schedule 2, and the court a quo was not precluded from imposing a sentence of life 

imprisonment. Although the present matter was not concerned with a common-purpose 

situation as was the case in Mahlase, the interpretation of the minimum-sentence legislation 

in Mahlase was not consistent with the rights contained in the Bill of Rights and the 

constitutional values of human dignity, the achievement of equality and the advancement of 

human rights and freedoms. The appeal was accordingly dismissed.” 

 

5. S v CRONJE 2020 (1) SACR 74 (WCC) 

 

Drug offences — Methamphetamine — Possession of in contravention of s 4(b) of Drugs 

and Drug Trafficking Act 140 of 1992 — Sentence — Necessity for individualised sentence 

restated. 

 

In a matter that came before the court on automatic review the accused had been convicted 

after pleading guilty to the unlawful possession of seven packets of Tik, containing 

methamphetamine listed in part III of schedule 2 to the Drugs and Drug Trafficking Act 140 

of 1992, in contravention of s 4(b) of the Act. He had four previous convictions, three of which 
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were for the same offence. The accused was 28 years of age, unmarried and had a 7-year-old 

child. He was sentenced to a fine of R5000 or five months' imprisonment, and a further 10 

months' imprisonment was suspended for five years. In response to a query from the court the 

magistrate appeared to indicate that the decision in the matter of S v Permall and Another 2018 

(2) SACR 206 (WCC) had taken away the discretion of the magistrate in sentencing, in that 

the mathematical formula had to be rigidly applied in each case when the magistrate decided 

to impose a fine. 

 

Held, that the interpretation by the magistrate was incorrect, as it was not consonant with the 

cardinal principle established, that the sentence had to be individualised and had to fit the 

particular accused, the nature of the crime, and the interests of society. It was important to 

emphasise that a uniform term of imprisonment as an alternative should not necessarily follow 

a particular fine that a magistrate had determined, or vice versa, mechanically. A sentence to 

be imposed was within the discretion of the trial court. Although no formula should be 

followed, fines should be consistent so as to create certainty, depending on the circumstances 

of each offender, the seriousness of the crime, and the interests of society. 

 

Held, further, that in the present case the accused may have had no assets and it could be 

assumed that the term of imprisonment would ultimately constitute the primary means of 

punishment, which was fortified by the fact that it did not appear that the accused was informed 

of nor afforded an opportunity to pay a default fine. It would accordingly have been appropriate 

for a probation officer's report to be procured, having regard to the circumstances of the 

accused, and, in particular, an investigation into the reasons for his continued drug possession. 

But in view of the fact that he may already have served most of his sentence, it would not be 

appropriate to set aside the sentence and remit it for the purposes of said report, particularly 

because the sentence did not appear to be shockingly inappropriate. 

 

6. S v MENTOOR 2020 (1) SACR 104 (WCC) 

 

Trial — Record — Lost, destroyed or incomplete — Procedure to be followed in 

reconstruction — Notes made by magistrate required to be certified by magistrate as correct 

— Rules of the Magistrates' Courts, rule 66(5). 

Trial — Record — Lost, destroyed or incomplete — Procedure to be followed in reconstruction 

— Confirmation of reconstructed record not to be done in informal manner — Magistrates' 

Courts Act 32 of 1944, s 12. 

 

Plea — Plea of guilty — Questioning in terms of s 112(1)(b) of Criminal Procedure Act 

51 of 1977 — Record partially incomplete and magistrate questioning accused again — 

Procedure irregular unless earlier proceedings had been set aside. 

 

Sentence — Correctional supervision — Imprisonment from which accused may be 

released and placed under correctional supervision at discretion of Commissioner of 

Correctional Services, s 276(1)(i) of Criminal Procedure Act 51 of 1977 — Court not 

https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsacr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27182206%27%5d&xhitlist_md=target-id=0-0-0-1293
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsacr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27182206%27%5d&xhitlist_md=target-id=0-0-0-1293
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entitled to impose ancillary restriction that accused not be released before undergoing 

rehabilitation. 

 

In a matter that came before the High Court on review the accused had been convicted in a 

magistrates' court on 14 February 2019 on a charge of housebreaking with the intent to steal 

and theft, after he was questioned in terms of s 112(1)(b) of the Criminal Procedure Act 51 of 

1977. The matter was then postponed for the compilation of a correctional and probation 

officers' reports. When the matter resumed on 30 May 2019 the magistrate noted that the record 

of the earlier proceedings was incomplete and proceeded with a 'reconstruction' of the record 

by 'informally' reading to the accused the reconstructed proceedings and then questioning the 

accused again in terms of the provisions of s 112(1)(b). During such questioning the accused, 

unlike in the earlier proceedings, denied knowledge of the unlawfulness of his action and 

claimed to have been under the influence of drugs at the time. The court nonetheless convicted 

the accused again and sentenced him to 24 months' imprisonment in terms of s 276(1)(i) of the 

CPA, with an additional order that he was only to be considered for release once he had 

completed the drug-rehabilitation programme.  

 

On review, held, that the so-called reconstruction of the proceedings did not comply with the 

provisions of rule 66(5) of the Rules of the Magistrates' Courts, which required that any notes 

made by the magistrate during the course of the proceedings, that were used in the 

reconstruction of the record, were required to be certified by the magistrate as correct. 

Furthermore, all appearances of an accused person in court had to take place in terms of the 

provisions of the Criminal Procedure Act 51 of 1977 (the CPA) and s 12 of the Magistrates' 

Courts Act 32 of 1944, and nothing could be done in any informal manner, including the 

confirmation of the reconstructed record. 

 

Held, further, that it was irregular for the magistrate to question the accused on the same charge 

on more than one occasion in terms of the provisions of s 112(1)(b) of the CPA unless the 

earlier proceedings had been set aside on review or appeal by the High Court. When the accused 

denied that he knew that what he was doing was wrong, the magistrate ought to have stopped 

the proceedings and referred the matter for review in terms of the provisions of s 304A of the 

CPA. 

 

Held, further, that the ancillary order to the effect that the accused should not be released before 

he underwent rehabilitation, was an incompetent order, as it interfered with the proper exercise 

of the functions of the Commissioner of Correctional Services. The conviction and sentence 

were set aside. 

 

7. S v DAVIDS AND ANOTHER 2020 (1) SACR 134 (WCC) 

 

Court — Jurisdiction — District courts — Magistrate submitting matter to regional 

court despite having called for reports for sentencing purposes — Reasons for committal 

not set out and committal not explained to appellants — Procedure adopted irregular — 

Criminal Procedure Act 51 of 1977, s 116(1)(b). 
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The appellants appealed against the sentences of nine years' imprisonment of which two years 

were suspended, imposed on them in a regional court for housebreaking with intent to steal and 

theft. They had broken into business premises and stolen a laptop computer. The matter 

commenced in a magistrates' court, but when the appellants' previous convictions were 

disclosed after conviction the magistrate noted that the court would be considering a reviewable 

sentence and ordered the acquisition of reports from a probation officer and a correctional 

officer. The matter was thereafter postponed several times for the purposes of sentencing. The 

reports were never obtained, and the matter was forwarded to the regional court where the 

magistrate confirmed the convictions and imposed the sentences referred to.  

 

On appeal, held, that the order for the acquisition of the two reports for purposes of sentencing 

stood. They had never been set aside by a competent court and could not simply be disregarded. 

The correct procedure for committal to the regional court as envisaged by s 116(1)(b) of the 

Criminal Procedure Act 51 of 1977 had not been followed. The reasons for such committal 

also had to be clearly expressed and the committal should unequivocally appear on the record 

of proceedings. It did not appear that the committal in the present case had been explained to 

the appellants and the matter was accordingly not properly placed before the regional court. 

The court, nevertheless, decided that it was a matter in which it should interfere with the 

sentences which were replaced with a sentence of four years' imprisonment of which two years 

were suspended for five years. 

 

8. S v MSOMI 2020 (1) SACR 197 (ECG) 

 

Cybercrime — Sentence — Serious nature of offences emphasised — Such types of crime 

having far-reaching consequences for economy and public, and courts to impose sentences 

reflecting this — Interception of data communication to transfer funds from local authority to 

members of syndicate — Appellant, 42-year-old first offender with master's degree in 

computer science, sentenced to effective 10 years' imprisonment — Electronic 

Communications and Transactions Act 25 of 2002; Prevention of Organised Crime Act 121 of 

1998. 

 

The appellant was charged in the Specialised Commercial Court with two counts of fraud, three 

counts relating to contraventions of the Electronic Communications and Transactions Act 25 

of 2002 and two counts of contraventions of the Prevention of Organised Crime Act 121 of 

1998. It was alleged that he, together with other members of a syndicate, made use of Winspy 

to capture keystrokes for overcoming security measures designed to protect data or access to 

data, namely computer user names and passwords, without the authority of the local authority; 

the unlawful interception of random verification numbers required to effect electronic transfers 

from the local authority's bank account; gave out and pretended to Absa Bank that payments 

into mentioned beneficiary accounts were made by duly authorised municipal officials in the 

normal course of business and that the beneficiaries were entitled to the payments; and that 

aware of the fact that the funds were proceeds of criminal activities, entered into arrangements 

with the beneficiaries, which had the effect of concealing or disguising the nature, source or 
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ownership of the funds and enabling the appellant and other syndicate members to remove the 

funds by making cash withdrawals or requesting transfers to various other bank accounts. 

 

He pleaded guilty to all the charges and a written statement in terms of s 112 of the Criminal 

Procedure Act 51 of 1977 was handed in. The various counts were grouped and in respect of 

each group he was sentenced to 15 years' imprisonment, the sentences to run concurrently. He 

appealed against the sentence. 

 

It appeared subsequent to the magistrate passing sentence that, in respect of some of the 

offences, the sentences imposed exceeded the maximum prescribed sentences for those 

offences and that, in respect of two of the counts, a prescribed minimum sentence of 15 years' 

imprisonment was applicable. The magistrate had accordingly been under a duty to consider 

whether there were any substantial and compelling circumstances which justified a lighter 

sentence, but there was no indication that the magistrate had given due consideration to this. It 

was submitted on behalf of the appellant that the mitigating factors which had been placed 

before the court a quo from the bar had not been disputed by the state, namely that the appellant 

was a first offender who was 42 years of age and had a master's degree in computer science; 

that he was not the initiator of the crimes and had been enticed by other members of the 

syndicate to become involved; the actual prejudice in consequence of all the counts was limited 

to R600 000 and the appellant himself benefited only to the extent of some R50 000; that he 

had performed a secondary role in the planning and execution of the offences; and that he had 

shown genuine remorse and had played open cards with the state and the police (he had also 

assisted the police in successfully pursuing and prosecuting the case against other members of 

the syndicate). 

 

Held, that the submission that the appellant played only a secondary role in the planning and 

execution of the offences and that he was consequently somehow less morally blameworthy 

could not be accepted. It was common cause that he played a central role in the execution of 

the crimes and it would not have been possible for the syndicate to execute their plans were it 

not for the appellant's exceptional expertise. 

 

Held, further, that the offences of which the appellant was convicted were very serious. These 

types of cybercrimes had far-reaching consequences for the economy and the public, and the 

courts had to impose sentences that reflected the serious nature thereof. It was so that there was 

unfortunately a misguided perception that these crimes were somewhat less morally 

reprehensible than fraud and theft committed in the 'old-fashioned way', encouraged perhaps 

by films in which cyber criminals were portrayed as debonair and devil-may-care rebels who 

fought a lone and just battle against an evil system. The reality was, however, far uglier. In all 

the circumstances an effective sentence of 12 years' imprisonment, of which two years were 

suspended, would be appropriate. The appellant would therefore serve direct imprisonment of 

10 years. 
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9. S v TONI 2020 (1) SACR 369 (ECG) 

 

Traffic offences — Alcohol-related driving offences — Sentence — First offender 

sentenced to five years' imprisonment for driving under influence of liquor — Courts reluctant 

to send first offenders to prison for such offences — Sentence reduced and suspended on appeal 

— National Road Traffic Act 93 of 1996, s 65(1)(a). 

 

“The appellant, a first offender, was convicted in a magistrates' court of driving under the 

influence of liquor in contravention of s 65(1)(a) of the National Road Traffic Act 93 of 1996 

and was sentenced to five years' imprisonment. He appealed against the sentence only. In 

sentencing the appellant, the magistrate had taken into consideration that the appellant had not 

only driven a motor vehicle while under the influence of liquor, but also without a driver's 

licence. He further considered that the appellant had collided with a pedestrian who had 

sustained serious injuries, some of which were still being treated. It appeared that the 

appellant's blood-alcohol level was 0,36 grams per 100 millilitres. 

 

Held, that it was not clear given all the circumstances of the matter, both in mitigation and 

aggravation, that the appellant was beyond rehabilitation. He was 36 years of age and had two 

children, one of whom lived with him and his girlfriend. He was a productive member of 

society and earned a salary of R13 000 per month. Although the level of alcohol in his blood 

was very high, he was a first offender who had pleaded guilty and cooperated with the police 

and the court, and he was employed. Courts were loath to impose custodial sentences on first 

offenders and there were no special circumstances in the present matter that justified such a 

sentence. 

 

Held, further, that a sentence of three years' imprisonment, wholly suspended for a period of 

five years, would be an appropriate sentence in the circumstances. The appeal was accordingly 

upheld, and sentence reduced accordingly.” 

 

10. S v JANSEN 2020 (1) SACR 413 (ECG) 

 

Arms and ammunition — Unlawful possession of arms and ammunition in contravention 

of ss 3 and 4 of Firearms Control Act 60 of 2000 — Sentence — Imposition of minimum 

sentence of 15 years' imprisonment in terms of s 51(2), read with part III of sch 2 to Criminal 

Law Amendment Act 101 of 1997 — Not reserved for exceptional circumstances only — Such 

sentence appropriate where violent crime involving use of firearms prevalent in area. 

 

The appellant was convicted in a regional magistrates' court of the unlawful possession of an 

unlicensed 9 millimetre pistol and seven rounds of ammunition in contravention of the 

provisions of the Firearms Control Act 60 of 2000. He was sentenced to 15 years' imprisonment 

in respect of the firearm, and 18 months' imprisonment in respect of the possession of 

ammunition, the terms of imprisonment being ordered to run concurrently. 
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A witness testified that he had seen what he thought was a firearm concealed under the shirt of 

the appellant at the taxi rank in Port Elizabeth. He called the police because a month earlier he 

had been in the same area when the appellant and his friends had approached him. On that 

occasion, the appellant, whom he knew as a member of a gang, had produced a firearm. The 

witness had ran away and heard shots being fired as he did so. When the police arrived (on the 

second occasion) they observed the appellant boarding a taxi and throwing a firearm onto the 

floor of the taxi. A 9 millimetre semiautomatic pistol loaded with the ammunition was 

subsequently recovered. It was established that cartridge cases and a bullet jacket recovered 

from the earlier shooting scene had been fired from this firearm. 

The appellant appealed against both his convictions and the sentences. On appeal, and after 

examining the record, the court dismissed the appeal against the convictions. In the charge-

sheet, the state had given notice of its intention to rely on the provisions of s 51(2) of the 

Criminal Law Amendment Act 101 of 1997 (the Act), which, read with part III of sch 2, obliged 

a court to impose a sentence of 15 years' imprisonment in the case of a first conviction for any 

offence relating to the possession of an automatic or semiautomatic firearm, unless substantial 

and compelling circumstances were present. In argument, the appellant submitted that the 

prescribed sentence of 15 years' imprisonment had to be reserved for exceptional cases. 

 

Held, that the appellant's argument was incorrect and inconsistent with the clear and 

unambiguous intention of the legislature, that the sentencing court was obliged to comply with 

the minimum-sentence regime, unless it was satisfied that there were substantial and 

compelling circumstances that justified the imposition of a lesser sentence. 

 

Held, further, although the appellant had a previous conviction for the unlawful possession of 

a firearm, in the absence of evidence that the previous conviction involved the possession of a 

semiautomatic firearm, the trial court had correctly treated the appellant as a first offender for 

purposes of s 51(2) of the Act.  

 

Held, further, that the circumstances of the offences in the present case pointed to the 

seriousness thereof, in that there was nothing which indicated that the appellant's possession of 

the firearm and ammunition was for any purpose other than for a criminal purpose. He had 

carried the firearm on his person in a concealed manner and had attempted to get rid of it when 

he realised that he was about to be searched by the police after they had stopped the taxi in 

which he was a passenger. The firearm was loaded at the time and there was evidence that it 

had already been used in an unlawful shooting. 

 

Held, further, that the appellant had been in custody for two years before he was sentenced, 

had justifiably not persuaded the court a quo that this was, by itself, a sufficient reason in the 

circumstances to depart from the prescribed minimum sentence. 

 

Held, further, that the trial court had correctly taken into account the prevalence of the 

commission of the offences in question and the use of unlicensed firearms in the commission 

of violent crime, and, more particularly, in the unlawful activities of gangs in the Port Elizabeth 

area. The city was plagued by gangsterism and violent crime in certain of its areas and this was 
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a relevant factor that the court a quo was entitled to take cognisance of. In the circumstances 

of the case, it could not be concluded that a sentence of 15 years' imprisonment was 

disproportionate to the crime, the criminal, and the interests of society, such that would create 

an injustice. The appeal against sentence was accordingly also dismissed. 

 

11. S v LM 2020 (1) SACR 445 (GP) 

 

Sentence — Prescribed minimum sentence — Criminal Law Amendment Act 105 of 1997 

— Substantial and compelling circumstances — Accused's HIV-positive status — This, 

together with lengthy period of imprisonment before sentencing, justifying slight deviation 

from prescribed minimum sentence. 

 

The appellant was convicted in a regional magistrates' court of robbery with aggravating 

circumstances, attempted murder and two offences relating to the unlawful possession of a 

firearm. During sentencing proceedings he disclosed that he was HIV-positive and had 

contracted tuberculosis. In light of this the court sentenced him to an effective 13 years' 

imprisonment. On appeal he submitted that the trial court had failed to conduct an inquiry to 

establish the extent of his ill health before sentencing him. 

 

Held, that it was clear that the appellant's condition had not developed into full-blown Aids and 

it seemed that his HIV status was in its early stages. The court a quo had taken into account the 

fact of his ill health and had correctly concluded that it could not be ignored. This factor, 

together with the fact that he had been in custody for two years before sentence, constituted 

substantial and compelling circumstances justifying a deviation from the minimum sentence of 

15 years' imprisonment for a first offender. The court had not misdirected itself when 

sentencing the appellant and the appeal had to be dismissed. 

 

12. S v JONGA 2020 (1) SACR 550 (ECG) 

 

Drug offences — Mandrax — Dealing in in contravention of s 5(b) of Drugs and Drug 

Trafficking Act 140 of 1992 — Sentence — Correctional report indicating that appellant, 

60-year-old woman supporting unemployed adult son and sister, suitable candidate for 

correctional supervision — Sentence of 15 years' imprisonment, of which five years 

suspended, set aside on appeal and replaced with effective sentence of five years' 

imprisonment, wholly suspended for three years. 

 

The appellant, a 60-year-old woman, was convicted in a magistrates' court of two counts of 

dealing in methaqualone in contravention of s 5(b) of the Drugs and Drug Trafficking Act 140 

of 1992, and sentenced to 15 years' imprisonment of which five years were suspended for five 

years. She pleaded guilty and admitted that on two occasions she had sold 10 Mandrax tablets 

to unknown persons. It appeared that her unemployed adult son and her sister were dependent 

on her and that prior to her arrest she had sold drugs to make ends meet, but after her arrest she 

stopped selling drugs and started selling milk from which she earned an income of R200 per 

month. She had a previous conviction in 2016 for the unlawful possession of dangerous or 
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undesirable dependence-producing drugs for which she was given a suspended sentence of 12 

months' imprisonment. The magistrate took into account that the sale of Mandrax within and 

around East London was prevalent and also that the appellant had previously been arrested for 

selling drugs, but not convicted, because the search of her premises had been conducted without 

a search warrant. A correctional-supervision report was handed in to court without objection, 

which suggested that the appellant was a suitable candidate for correctional supervision. On 

appeal it was contended for the appellant that the sentence was shockingly severe in the 

circumstances. 

 

Held, that it was improper for the court to have taken into account the evidence of the previous 

arrest for which the appellant had not been convicted. In view of the appellant's impecunious 

situation, which was unlikely to improve, her age, the quantity of the Mandrax, that she had 

cooperated with the police immediately after her arrest, and that she had pleaded guilty, the 

interests of society did not demand that she be incarcerated. An appropriate sentence would 

accordingly be one of five years' imprisonment on each of the two counts and that the sentences 

be suspended for three years. 

 

13. S v NSOFOR 2020 (2) SACR 92 (GJ) 

 

Sentence — Factors to be taken into account — First offender — No principle of law that 

certain categories of offender ought not be given advantage of status of being first offender. 

Prevention of crime — Prevention of Organised Crime Act 121 of 1998 — Racketeering 

— Sentence — Criminal enterprise involving importation of drugs by using mules sent to 

foreign countries to collect drugs — Enterprise carried on over number of years and one 

shipment involving 1529 grams of cocaine with value of R764 595 — Effective sentence of 25 

years' imprisonment imposed on appeal. 

 

“The appellant, a foreign national who had continued to stay in the country illegally after his 

temporary-residence permit expired, was convicted in a regional magistrates' court of 

numerous offences, including conducting or participating in an enterprise through a pattern of 

racketeering under the Prevention of Organised Crime Act 121 of 1998; five counts of dealing 

in various quantities of drugs in contravention of s 5(b) of the Drugs and Drug Trafficking Act 

140 of 1992, including one of dealing in 1529 grams of cocaine with a value of R764 595; and 

a contravention of s 49(6) of the Immigration Act 13 of 2002. Some of the sentences imposed 

were ordered to run concurrently and the effective term of imprisonment was one of 30 years' 

imprisonment. He appealed against the sentence. Evidence was led at the trial that the appellant 

had run a criminal enterprise for approximately five years and had dispatched numerous drug 

mules to collect drugs from various countries, including Argentina, Brazil and Holland. The 

appellant appeared to be untouchable and police dockets incriminating him would disappear. 

 

On appeal it was contended on his behalf that the cumulative effect of the sentence of the trial 

court was unjust and that a sentence of 10 – 15 years' effective imprisonment would be 

appropriate. It was also contended that the magistrate had erred in not viewing the appellant as 

a first offender, but the state argued that, on the basis of the evidence, this simply meant that 
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he had not been arrested for his wrongdoing by the time that he was finally arrested and brought 

to trial. 

 

Held, that the trial court had misdirected itself in two respects, namely in applying a legal 

principle that certain categories of wrongdoers such as kingpins or smugglers or persons who 

were not easily detectable should not have the advantage of being treated as first-time 

offenders; and by sentencing the appellant to equal sentences of 10 years' imprisonment in 

respect of four counts of dealing in drugs, even, though there were significant differences in 

the quantity and value of the drugs involved in each of those counts. 

 

The court upheld a sentence of 20 years' imprisonment for racketeering and a sentence of 15 

years' imprisonment for dealing in cocaine with a value of more than R500 000, but reduced 

the sentences of 10 years' imprisonment on each of the four lesser drug-dealing offences to two 

years' imprisonment each, and ordered the sentences to run concurrently in such a way that the 

appellant would have to serve a sentence of 25 years' imprisonment.” 

 

14. S v NYAKU 2020 (2) SACR 102 (GJ) 

 

Rape Sentence—Life imprisonment—Minimum sentence in terms of Criminal Law 

Amendment Act 105 of 1997—Regional magistrate imposing sentence of life imprisonment 

where accused charged with rape in contravention of s 51(2)(b), but evidence indicating that 

complainant raped by more than one person and charge summarily changed to contravention 

of s 51(1)—Court on appeal holding that regional magistrate not empowered to sentence in 

terms of more serious charge, but in exercise of court’s common-law jurisdiction it imposed 

sentence of life imprisonment in view of circumstances of case. 

 

In an appeal against a sentence of life imprisonment imposed in a regional court for multiple 

rape, where the appellant was charged in terms of s 51(2)(b) of the Criminal Law Amendment 

Act 105 of 1997 (the Act), the charge was summarily amended to one in terms of s 51(1) of the 

Act when the appellant confessed to the rape and testified that his companion had also raped 

the complainant. It appeared that the two perpetrators were members of a gang. They had first 

demanded money from the complainant, and her cellphone, and one had a panga and the other 

a knife. When she could not comply, they took her 2-year-old child from her, put him on the 

ground and covered him with a blanket, and then both proceeded to rape her. 

 

The appellant was 20 years old and lived with his mother, but had a previous conviction for 

rape. The magistrate could not find any circumstances that justified imposing a lesser sentence 

than life imprisonment. 

 

Held, that the regional court was not empowered to sentence outside of the section convicted 

of and, since s 51(1) could not be invoked or applied in terms of the dictum in Mahlase, it could 

only convict in terms of s 51(2)(b). In the exercise of the court’s common-law jurisdiction it 

was free on appeal to impose any sentence in excess of the minimum sentence and, having 
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regard to all the circumstances, including the fact that the complainant was gang-raped, that 

the only appropriate sentence was that of life imprisonment. 

 

15. S v DELPORT AND OTHERS 2020 (2) SACR 179 (FB) 

 

Sentence — White-collar crime — Large-scale enterprise of fraudulent VAT claims 

perpetrated by father and son amounting to R60 million in fraudulent refunds over period of 

more than six years — Father, 68-year-old first offender who played lesser role in enterprise, 

showed true remorse and was beset by ill health, given non-custodial sentence — Son, 

however, not showing remorse, delaying trial unnecessarily and not disclosing full involvement 

in enterprise, sentenced on each count involving amount of over R500 000 to 15 years' 

imprisonment, ordered to run concurrently. 

 

“The first and third accused, father and son, respectively, were convicted in the High Court on 

their pleas of guilty and statements in terms of s 112(2) of the Criminal Procedure Act 51 of 

1977 (the CPA) of 136 charges of contravening s 59(1)(d) of the Value Added Tax Act 89 of 

1991 (the VAT Act) and s 235(1)(e) of the Tax Administration Act 28 of 2011 in respect of the 

first accused, and 136 counts of fraud, of which 104 fell under s 52(2) of the Criminal Law 

Amendment Act 105 of 1997, in respect of the third accused. It appeared that the accused had 

made incorrect and/or fictitious VAT claims in respect of two trusts and one company which 

netted them over R60 million in fraudulent VAT refunds. The Sars officer who investigated 

the matter stated that this particular case was the largest VAT fraud investigated and brought 

to court in the Free State and the Northern Cape. The offences had been committed over a 

period of six and a half years and the fraudulent claims only stopped when Sars detected and 

acted upon the irregularities. A presentence report by a correctional officer was handed into 

court in respect of the first accused, which indicated that he was 68 years old and that he had 

worked for the railway police and subsequently two other companies before his retrenchment, 

after which he was employed by his son, the third accused. The first accused, suffered a lot of 

pain due to knee problems and ulcers and suffered from high blood pressure, and struggled 

with lung problems. He had lost everything as a result of his participation in the crime and he 

and his wife had to survive on South African Social Security Agency grants which were their 

only income. They stayed in a one-room flat in the back yard of his daughter's rental house. He 

was a first offender. 

 

The court accepted the first accused's age and poor health, as well as his sincere remorse and 

acceptance of his blame, his clean record and all the mitigating factors that had to be taken into 

account in his favour. Considering his lesser role in the commission of the offences, the court 

was of the view that he should not be physically imprisoned. In the circumstances, a sentence 

in terms of s 276(1)(b) of the CPA, to five years' imprisonment on each of the 136 counts, all 

to be served simultaneously, and with the effective sentence of five years wholly suspended, 

would be both appropriate and proportionate. 

 

In respect of the third accused, who later attempted to change his plea (which application was 

refused), the fact that he had not disclosed to the court his full involvement in the matter and 
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had not shown any true remorse, and had made numerous attempts to delay the trial, were all 

aggravating circumstances which cumulatively far outweighed the mitigating circumstances. 

 

There was accordingly no justification for finding substantial and compelling circumstances 

justifying a lesser sentence than the prescribed one of 15 years' imprisonment for each of the 

counts involving more than R500 000. On the lesser counts a sentence of 10 years' 

imprisonment was imposed. All sentences were to be served simultaneously, so as to constitute 

an effective sentence of 15 years' imprisonment.” 

 

16. S v THOBELA 2020 (2) SACR 222 (GJ) 

 

Sentence — Globular sentence — When to be imposed — To be reserved for exceptional 

circumstances, but mere practice thereof not misdirection per se warranting interference — 

Such sentence, however, not competent where globular sentence exceeding court's jurisdiction 

in respect of one of offences. 

 

Arms and ammunition — Declaration of unfitness to possess firearm in terms of s 103(1) 

and (2) of Firearms Control Act 60 of 2000 — Enquiry into fitness to possess firearm in 

terms of s 103(2) — When necessary — Enquiry to be held, even if accused previously declared 

unfit to possess firearm. 

 

“The accused was convicted in a magistrates' court on single counts of theft, malicious damage 

to property, and trespassing in contravention of s 1(1)(a) of the Trespass Act 6 of 1959 (the 

Trespass Act). The magistrate imposed a globular sentence of three years' imprisonment 

without the option of a fine. In the course of a routine judicial-quality inspection, another 

magistrate submitted the matter on special review to the High Court, on the basis that the 

sentence imposed was not competent and that no inquiry had been conducted in terms of s 103 

of the Firearms Control Act 60 of 2000 (the Firearms Act). It appeared that the accused had 

already been declared unfit to possess a firearm in respect of an earlier contravention. 

 

Held, that the practice of imposing globular sentences had to be reserved for exceptional 

circumstances, but the mere practice thereof was not a misdirection per se warranting 

interference. It was, however, desirable that each separate offence should be punished 

separately. In the present case, the sentence of three years' imprisonment for trespassing was 

not competent because it exceeded the maximum period prescribed by s 6 of the Trespass Act, 

and that incompetent sentence rendered the globular sentence a nullity. 

 

Held, further, that, although the accused may have been declared unfit to possess a firearm in 

a previous case, that did not mean that no inquiry should be held when further convictions 

calling for an inquiry materialised. The Firearms Act had no provision that excused the court 

from holding such inquiry, and it was relevant that the declaration of unfitness only remained 

in place for a period of five years, and not indefinitely. Therefore, an inquiry should be held on 

each occasion when an accused was convicted.” 
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17. S v MAKHETHA 2020 (2) SACR 410 (FB) 

 

Sentence — Suspended sentence — Conditions of suspension — Framing of — Sentence 

suspended on condition that accused not again convicted of contravening same Act rather 

than specific offence of which convicted — Condition too wide and failing requirements 

of precision and reasonableness. 

 

“In a matter that came before the court on special review the accused pleaded guilty to and was 

convicted of a contravention of s 49(1)(a) of the Immigration Act 13 of 2002. He was sentenced 

to a fine with the alternative of imprisonment, half of which was suspended on condition he 

was not again convicted of contravening the Immigration Act. 

Held, that the condition of suspension was too wide and failed to meet the requirements of 

precision and reasonableness. In the circumstances the condition of suspension had to be 

changed to provide that the accused was not to be convicted again of contravening the same 

provision, namely s 49(1)(a) of the Immigration Act, committed during the three-year period 

of suspension.” 

 

18. S v JN 2020 (2) SACR 412 (FB) 

 

Rape — Sentence — Life imprisonment — Minimum sentence in terms of Criminal Law 

Amendment Act 105 of 1997 — Substantial and compelling circumstances — Rape of minor 

— Accused 71 years of age and first offender displaying remorse by pleading guilty — 

Sentence of life imprisonment set aside on appeal and replaced with 10 years' imprisonment. 

 

“The appellant was convicted in a regional court of having raped a 9-year-old girl and was 

sentenced to life imprisonment. The evidence was that he had come home drunk and had seen 

the complainant playing with other kids in the street. He lured her to his house by sending her 

to the shop to buy a box of matches. On her way back he grabbed her and raped her. He 

contended that the court a quo had erred in not taking into consideration the fact that he was, 

at the time of sentencing, a 71-year-old first offender who had pleaded guilty. 

 

Held, that the offence committed by the appellant was undoubtedly a serious one and he was 

like a family member to the complainant. However, he was a first offender of advanced years 

and the sole breadwinner of his family. He had committed the offence while under the influence 

of alcohol and had displayed remorse by pleading guilty. The chances of him becoming a 

recidivist were slim. There were accordingly substantial and compelling circumstances 

justifying a sentence less than the sentence of life imprisonment, which was set aside and 

replaced with a sentence of 10 years' imprisonment.” 

 

19. S v MLANGA 2020 (2) SACR 416 (ECG) 

 

Traffic offences — Culpable homicide — Sentence — Accused grossly negligent in 

running over pedestrian at pedestrian crossing — Sentence of three years' imprisonment 

imposed — First offender showing true remorse — Correctional supervision not 



Gauteng Society of Advocates                                                                   
 

Page 79 of 141 
 

considered — For many years accepted, though not as inflexible rule, that in absence of 

recklessness or high degree of negligence, unsuspended sentence of imprisonment, 

without option of fine, should not be imposed on first offender — Matter remitted to 

magistrate for reconsideration of sentence. 

 

“The appellant appealed against his sentence of three years' imprisonment imposed on him in 

a regional court for culpable homicide arising from the death of a pedestrian whom he had 

knocked over at a pedestrian crossing. The appellant had driven at a speed of approximately 50 

kilometres per hour, ignored the residential area in which he was travelling, and without 

slowing or having regard to the deceased — at least in the vicinity of the crossing and being a 

person who might well, and then in fact did, cross the pedestrian crossing — collided with him. 

The appellant was 29 years of age, unmarried and had no children. He held a code 10 driver's 

licence and was employed in the transport business. At the scene of the collision he had 

attended to the deceased and arranged to have him taken to the hospital for treatment, assisted 

in the transfer of the deceased to hospital in Port Elizabeth, and contributed to the financial 

expenses of the funeral. He had no previous convictions. He submitted on appeal that the 

magistrate had erred in failing to consider imposing correctional supervision, or a fine with a 

wholly suspended sentence in terms of s 276(1) of the Criminal Procedure Act 51 of 1977 (the 

CPA). 

 

Held, that there was certainly no mention of any other sentencing options such as correctional 

supervision in the magistrate's judgment, and there was no report, obtained from a correctional-

supervision officer or expert, and no pre-sentencing report of any kind. Notwithstanding the 

absence of such reports, the magistrate ought nevertheless to have raised and considered all 

possible and appropriate sentence alternatives and, if appropriate, should have called for reports 

and considered a possible sentence in terms of s 276(1)(i) of the CPA. 

 

Held, further, that for many years it had been accepted, though not as an inflexible rule, that, 

in the absence of recklessness or some other high degree of negligence, an unsuspended 

sentence of imprisonment, without the option of a fine, should not be imposed on a first 

offender in respect of punishing drivers who were negligent or reckless. 

 

Held, further, that the magistrate had been correct in categorising the appellant's conduct as, at 

least, grossly negligent. On the other hand, the appellant was clearly a first offender and a 

useful member of society. He was also clearly truly remorseful. 

 

Held, further, that a final decision as to sentence should be taken by the magistrate after 

consideration of a correctional-supervision report as to the appropriate sentence to be imposed. 

The matter accordingly had to be remitted to the magistrate after the sentence was set aside.” 

 

20. S V MATHEKGA AND ANOTHER 2020 (2) SACR 559 (SCA) 

 

Murder—Sentence—Life imprisonment—Killing by policemen of fellow police official in 

plain clothes—Appellants having no reason to believe that deceased had committed offence 



Gauteng Society of Advocates                                                                   
 

Page 80 of 141 
 

and not entitled to protection of s 49(2) of Criminal Procedure Act 51 of 1977—Not aware, 

however, that was law-enforcement officer—In such circumstances s 51(1) of Act 105 of 1997, 

read with part I of sch 2, not applicable to appellants, but falling within ambit of s 51(2), read 

with part II of sch 2, in terms whereof prescribed minimum sentence was 15 years’ 

imprisonment—Compelling and substantial circumstances justifying lesser sentence of 13 

years’ imprisonment. 

 

21. S V BAM 2020 (2) SACR 584 (WCC) 

 

Housebreaking—Housebreaking with intent to rob and robbery with aggravating 

circumstances—Sentence—Criminal Law Amendment Act 105 of 1997—Composite 

offences—Where one or both offences attract prescribed minimum sentence. 

Housebreaking—Housebreaking with intent to rob and robbery with aggravating 

circumstances—Sentence—Sentence not to be imposed as if separate offences.  

 

22. S v TSHEFU 2020 (1) SACR 525 (ECB) 

 

Sentence — Compensatory order — Application in terms of s 300 of Criminal Procedure 

Act 51 of 1977 — Requirements — Application must emanate from injured person and 

not prosecutor — Criminal Procedure Act 51 of 1977, s 300. 

 

“The accused was convicted in a magistrates' court of two counts of common assault and was 

sentenced to pay a fine with the alternative of a period of direct imprisonment, the whole 

sentence being suspended for five years. He was also ordered to compensate one of the 

complainants an amount of R800 for a damaged door in terms of s 300 of the Criminal 

Procedure Act 51 of 1977. The damaged door was the subject of a count of malicious injury to 

property, but this was not pursued by the prosecution. Despite this, the prosecutor urged the 

court to make the award. The court acquiesced and granted it. 

Held, that one of the prerequisites before an order of compensation could be made was that 

there had to be an application after the conviction which emanated from the injured person. 

Where the prosecutor brought the application, it had to be clear that he was acting on the 

instructions of the injured person. In the present case there was no semblance of any application 

for compensation by either of the complainants or the woman to whom the broken door 

ostensibly belonged. On the contrary, the assault victims had seemingly rejected the notion that 

some form of restorative justice as a viable alternative sentencing option was a suitable pursuit 

of justice for the unwarranted attack upon them, insisting instead on the full might of a criminal 

prosecution and the penal consequences that would flow therefrom. As a result the 

compensation order was issued arbitrarily and had to be set aside. (See [17] – [19].)” 

 

23. S v MATHEBULA 2020 (1) SACR 543 (ML) 

 

Sentence — Factors to be taken into account — Magistrate remarking that she had also been 

victim of crime in question on more than one occasion — Remarks indicating that she was 
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associating and identifying herself with challenges faced by society — Sentence imposed took 

into account all necessary factors and no misdirection committed. 

Court — Judicial officer — Conduct of — Presiding officer making disparaging remarks 

about work of court orderly and referring to Chief Justice as 'Chief Justice what what' — 

Presiding officers to show respect to support staff of court and remarks relating to Chief Justice 

showing disrespect. 

 

Trial — Language — Language of record — English language of record since March 

2017 — Evidence of witnesses to be interpreted into English, not merely to accommodate 

presiding officers but for smooth running of administration of justice. 

 

The appellant appealed against his conviction on a charge of robbery with aggravating 

circumstances and the sentence imposed upon him by a regional magistrates' court, of 15 years' 

imprisonment. The court dismissed his appeal against the conviction, finding that there had 

been no misdirection by the court on its factual findings. It then considered the submissions of 

the appellant on sentence and in particular that the court committed a misdirection in allowing 

itself to be prejudiced by its own personal experience in encountering crime. The magistrate 

mentioned in her judgment that she had been the victim of crime more often than she would 

have liked to be, and that it caused her so much trauma that she could not sleep at night. 

Held, that, as opposed to bringing her personal prejudices to the bench, the magistrate was 

associating and identifying herself with the challenges faced by society, and she made a point, 

after identifying herself as such, of imposing a sentence not only permissible in terms of the 

law, but also taking into consideration the well-known triad applicable to sentencing. The 

sentence was not affected by any misdirection and the appeal against sentence also had to be 

dismissed. 

 

The court felt constrained to remark on the conduct of the magistrate, in that it appeared from 

the record that she made disparaging remarks about the work performed by the court orderly, 

and then, voicing her frustration at the length of time the matter was taking to be finalised, said 

that she would now have to report to the 'Chief Justice, what what . . . .' 

 

The court remarked that the conversation between the magistrate and the court orderly 

suggested that the only work he did in court was to hand over exhibits to attorneys present in 

court, but she should have known better because that was far from the truth since court orderlies 

were court officers who saw to it that there were order, security and decorum in a courtroom. 

The remarks were unfortunate and if presiding officers were not able to respect court officers 

and the support staff whose role was to bring efficiency to the court, it could not expect respect 

from members of the public, since court decorum flowed from the bench. 

 

Equally, the reference to the Chief Justice reflected disrespect flowing from the courtroom to 

the highest judicial officer in the land. The court could only presume that this must have been 

in reference to the current Chief Justice and, without suggesting that she had a duty to know 

the name of the Chief Justice, the least she could have done was to merely refer to the office 

he held simply as 'the Chief Justice'. 
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The court also remarked that, although the trial had taken place before the adoption of English 

as the court language of record in March 2017, the potential prejudice to the state's presentation 

of its case, where there had been no interpreting of witnesses's evidence into Afrikaans, 

beckoned the court to intervene. Witnesses were free to give evidence in any language, 

provided same was interpreted into English as the court language of record. This was not aimed 

at accommodating particular judicial officers presiding over cases at a particular time, but it 

was for the smooth running of the court and administration of justice. 

 

24. DIRECTOR OF PUBLIC PROSECUTIONS, GAUTENG DIVISION, PRETORIA v 

BUTHELEZI 2020 (2) SACR 113 (SCA) 

 

Rape — Sentence — Life imprisonment — Imposition of in terms of Criminal Law 

Amendment Act 105 of 1997 — Charge-sheet incorrectly referring to s 51 and sch 2 to 

Criminal Law (Sentencing) Amendment Act 38 of 2007 — Defect mere typographical error 

— Accused aware of possible imposition of life imprisonment and no prejudice suffered. 

 

Appeal — By Director of Public Prosecutions in terms of s 311(1) of Criminal Procedure 

Act 51 of 1977 — Appeal lay as of right and leave to appeal in terms of s 16(1) of Superior 

Courts Act 10 of 2013 not required. 

 

“The respondent was convicted in a regional court of the rape of a 13-year-old girl and was 

sentenced to life imprisonment. The charge-sheet referred to s 51 and sch 2 to the Criminal 

Law (Sentencing) Amendment Act 38 of 2007, instead of Act 105 of 1997. When the matter 

came on appeal to the High Court, the High Court set aside the sentence and substituted it with 

a sentence of 15 years' imprisonment on the basis that the charge-sheet erroneously referred to 

the wrong legislative provision. The Director of Public Prosecutions (the DPP) appealed 

against this decision in terms of s 311 of the Criminal Procedure Act 51 of 1977 (the CPA). 

The respondent contended that s 311 created unjust consequences, unfair procedure and built 

inequity before the law between the accused person and the DPP. This created an infringement 

of the accused's right to equal protection of the law as envisaged by s 9 of the Constitution and, 

even if the DPP had an automatic right of appeal, the court should interpret the section to 

require that special leave had to be sought in terms of s 16(1) of the Superior Courts Act 10 of 

2013. 

 

Held, that the court was bound by earlier authority that the provisions of the Superior Courts 

Act requiring special leave to appeal were not applicable and that s 311 gave jurisdiction to the 

SCA when a High Court, on appeal, gave a decision in favour of the person convicted on a 

question of law. 

 

Held, further, that the wording of s 311 of the CPA was clear and that the right of appeal relating 

to a sentence imposed by a High Court sitting as a court of appeal arose only where the High 

Court had given a decision in favour of the convicted person on a question of law. Accordingly, 
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the court could only enter into the merits of the appeal if it was satisfied that the ground of 

appeal relied upon by the DPP involved a question of law. 

 

Held, further, that the reference to the incorrect Act, being a mere typographical error, could 

not without more amount to a misdirection, and to hold otherwise would be to put form over 

substance. The respondent's right to a fair trial was not infringed in any way and he was fully 

aware that the charge he was facing carried a minimum sentence of life imprisonment.  

 

Held, further, that it was clear that the High Court had committed an error in law by concluding 

that the provisions of the Criminal Law Amendment Act 105 of 1997, as amended by the 

Criminal Law (Sentencing) Amendment Act 38 of 2007, were of no application. It therefore 

followed that the present case fell within the purview of s 311 of the CPA, and the sentence 

imposed by the High Court had to be set aside.” 

 

25. S v LIVANJE 2020 (2) SACR 451 (SCA) 

 

Housebreaking — Housebreaking with intent to commit offence unknown to state — 

Sentence — Trial court erring in applying provisions of Criminal Law Amendment Act 105 

of 1997 in circumstances where appellant not warned of such and neither state or defence 

having addressed court on issue — Minimum sentence of 10 years' imprisonment replaced on 

appeal with sentence of five years' imprisonment. 

 

“The appellant was charged in a regional court with housebreaking with intent to commit a 

crime unknown to the state, read with the provisions of s 262(2) of the Criminal Procedure Act 

51 of 1977. The court found that the appellant had had the intention to commit robbery and 

accordingly convicted him of housebreaking with intent to rob. It also found that there were no 

substantial and compelling circumstances warranting a sentence less than the minimum 

sentence of 10 years' imprisonment prescribed by the Criminal Law Amendment Act 105 of 

1997. He was accordingly sentenced to the prescribed minimum. His appeal against the 

conviction and sentence failed and he obtained leave to appeal to the Supreme Court of Appeal 

(the SCA). The SCA held that, on a conspectus of the evidence, there was an additional intent 

of committing another offence besides the housebreaking, but the regional court had 

misdirected itself in concluding that that intention was to commit the offence of robbery. It was 

not the only inference that could be drawn from the circumstances of the case, there being no 

circumstantial or direct evidence to support that conclusion, and the conviction on the second 

part of the offence accordingly had to be set aside and replaced with a conviction of the crime 

with which he had originally been charged, namely housebreaking with intent to commit a 

crime unknown to the state.  

 

As to sentence, held, that, in the circumstances where the charge had not made reference to the 

application of the provisions of Act 105 of 1997, where no address had been made to the court 

either by the prosecutor or defence in this regard, and where the appellant had not been warned 

about the application of the Act, this was a material misdirection on the part of the trial court, 
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which called for a fresh consideration of the appellant's sentence. A sentence of five years' 

imprisonment would be appropriate.” 

 

26. S v KHANYE 2020 (2) SACR 399 (GJ) 

 

Rape — Sentence — Life imprisonment — Criminal Law Amendment Act 105 of 1997 

— Victim raped repeatedly over period of five hours by appellant and two other men who 

were not before court and had not been convicted of offence — Section 51(1) read with 

part I of sch 2, properly construed, did not mean that more than one person had to be 

convicted to trigger provisions thereof — Sentence of life imprisonment confirmed. 

 

“The appellant was convicted in a regional magistrates' court on counts of kidnapping, assault 

with intent to do grievous bodily harm, and rape in contravention of s 3 of the Criminal Law 

(Sexual Offences and Related Matters) Amendment Act 32 of 2007 (the Act). The count of 

rape alleged that the appellant and two other men (not before the court and who had not already 

been convicted) had raped the complainant repeatedly over a period of approximately five 

hours. The appellant was sentenced to terms of imprisonment on the first two counts and to life 

imprisonment on the third count. Although the original appeal was against sentence only, the 

parties ultimately argued the appeal on both conviction and sentence. The court dismissed the 

appeal against the conviction and proceeded to consider the proper approach of the court to the 

imposition of sentence on the rape count, given the provisions of s 51 read with part 1 of 

schedule 2 to the Criminal Law Amendment Act 105 of 1997 (applicable to rape committed in 

circumstances where the victim was raped more than once, whether by the accused or by any 

co-perpetrator or by more than one person where such persons acted in execution of a common 

purpose or conspiracy). The appellant contended that the court had misdirected itself in 

imposing the life sentence, on the grounds that the co-perpetrators were not before the court 

and had not yet been convicted of rape. Held, that, properly construed, s 51(1) read with part 1 

of schedule 2 did not mean that more than one person had to be convicted to trigger its 

provisions. Further, the circumstances of the commission of the rape in the instant case were 

so ghastly that they would in any event justify a life sentence. The appeal against the sentence 

for rape accordingly had to be dismissed.” 

 

27. S v HORWITZ 2020 (1) SACR 587 (ECG) 

 

Crimen injuria — Sentence — White woman resident of retirement village calling black 

employee of complex 'stupid' and 'k' word — Fine of R2000 or four months' imprisonment 

suspended for three years confirmed on appeal. 

 

The appellant was convicted in a magistrates' court of crimen injuria and common assault and 

was sentenced to a fine of R2000 or four months' imprisonment suspended for three years, the 

offences being taken together for the purposes of sentence. She appealed against both 

convictions and the sentence and, on appeal, the state conceded that the appeal against the 

conviction for assault had to be upheld. The incident that gave rise to the convictions occurred 

at a retirement home where the complainant, an adult male, worked as a handyman. He was 
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sent to the house of the appellant to do some repair work. The appellant was an adult woman, 

a financial advisor, who occupied the house with her 88-year-old mother. It needs to be said 

that the appellant was a white woman and the complainant a black man. The appellant initiated 

the incident by approaching the complainant and stating that he should have come to the house 

earlier. When he explained that it had rained on the previous days and he could not have done 

the work then, she remarked that he was stupid, could not use his common sense and then used 

the 'k' word. After considering the evidence, the court held that the magistrate had correctly 

arrived at the correct verdict and that the appeal against the conviction had to be dismissed as 

without merit.  

 

In respect of the appeal against sentence, held, that the impugned words used by the appellant 

were completely unsolicited and unwarranted and the level of education the appellant 

possessed should have made her appreciate the hardship and the indignity of her utterances on 

the person of a different race. She was completely lacking in remorse and, given that there had 

previously been a pleasant history and relationship between the two, it was unacceptable that 

she had not offered a genuine apology to him, to demonstrate that her error was not actuated 

by malice, disrespect or racism. The appeal against the sentence accordingly also had to be 

dismissed. 

 

28. S v VAN DER WALT 2020 (2) SACR 371 (CC) 

 

Culpable homicide — Sentence — Medical practitioner convicted of culpable homicide 

arising from medical negligence — Practitioners not entitled to receive special treatment 

by virtue of their profession. 

 

Evidence — Admissibility — When issue of admissibility to be determined — Magistrate 

only deciding on issue in judgment — Accused ambushed by late pronouncement and may 

have affected decision whether to close case without tendering evidence — Irregularity 

vitiating trial in constitutionally impermissible manner. 

 

Evidence — Expert evidence — Reliance on textbook evidence — Magistrate relying on 

textbook evidence not produced in evidence during trial — Irregularity vitiating trial in 

constitutionally impermissible manner. 

 

“The applicant, an obstetrician and gynaecologist, was convicted in a regional court of culpable 

homicide, in that he had acted negligently in the care of a patient after she had given birth, and 

that this negligence caused her death. He was sentenced to five years' imprisonment. He 

unsuccessfully appealed to the High Court against his conviction and sentence, and the 

Supreme Court of Appeal refused special leave to appeal. 

 

In the present application, the applicant sought leave to appeal against the conviction and 

sentence on the basis that the regional court had handled the trial in a manner that had infringed 

his fair-trial rights and that the sentence was shockingly inappropriate and an infringement of 

s 12(1)(a) of the Constitution. He contended that the magistrate had decided the admissibility 
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of various pieces of evidence for the first time in her judgment on conviction, which meant 

that, when he elected not to testify, he had done so without knowing the full ambit of the case 

against him. The state's evidence at the trial comprised the evidence of three witnesses and a 

number of exhibits. The applicant assumed that each exhibit, with the exception of those whose 

admissibility he contested, was admitted in evidence as it was handed up, but in her judgment 

the regional magistrate admitted some exhibits, but not others. The crux of the applicant's 

complaint was that the non-admission of some of the exhibits meant that the evidence elicited 

through cross-examination of them was also rejected. He contended further that the regional 

magistrate had conducted her own research and had relied on medical textbooks not referred 

to in testimony. He had thereby been denied an opportunity to challenge the textbooks and 

produce contributing evidence. In respect of the sentence imposed on him, he contended that 

doctors convicted of culpable homicide arising from professional negligence were not to be 

treated in the same way, for example, as a driver whose negligent driving resulted in someone's 

death, because doctors played a special role of providing access to healthcare services. 

 

Held, that the court would not ordinarily entertain an appeal on sentence merely because there 

was an irregularity; there also had to be a failure of justice. 

 

The contention that doctors had to receive special penal treatment, lest s 12(1) of the 

Constitution be infringed, was without basis. The leave to appeal against sentence accordingly 

had to fail. 

 

Held, further, that there was no question that the applicant had been ambushed by the late 

pronouncement on the admissibility of the exhibits. The admission and rejection of evidence 

at the right time may influence the decision whether to close one's case without tendering 

evidence. The applicant's fair-trial right was violated by the pronouncement on the 

admissibility of exhibits at the stage of deciding his guilt and this constituted an irregularity of 

a nature that vitiated the trial in a constitutionally impermissible manner. 

 

Held, further, in respect of the reliance on unproved medical literature, the applicant had been 

denied the opportunity of challenging the textbook evidence and, if so minded, to adduce 

controverting evidence. The right to challenge evidence required that the accused had to know 

what evidence was properly before the court. In the applicant's case, the medical literature 

relied upon was never adduced at all and this went to the heart of a fair trial and also constituted 

an irregularity that vitiated the trial in a constitutionally impermissible manner. The appeal had 

to be upheld and the conviction and sentence accordingly had to be set aside.” 

 

29. S v LUNGISA 2021 (1) SACR 1 (SCA) 

 

Assault — With intent to do grievous bodily harm — Sentence — Imprisonment — 

Municipal councillor hitting fellow councillor on head with glass jug filled with water — 

Victim sustaining serious injuries — Sentence of three years' imprisonment, of which one year 

suspended, confirmed on appeal. 
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30. S v NM 2021 (1) SACR 440 (LP) 

 

Rape — Sentence — Child offender — Application of provisions of s 28(1)(g) of 

Constitution. 

 

“In a matter that came before the court by way of automatic review in terms of s 85(1) of the 

Child Justice Act 75 of 2008, the child offender (17 years old when the offence was committed) 

was convicted of the rape of a 15-year-old girl and was sentenced to 17 years' imprisonment, 

of which five years were suspended. The court was satisfied that the conviction was in order 

but was concerned at the sentence imposed, given that the trial court had found that he was an 

immature youth at the time of the commission of the offence. 

 

Held, that, although the trial court had correctly referred to the provisions of s 28(1)(g) of the 

Constitution, which provided that every child had the right not to be detained except as a 

measure of last resort and for the shortest appropriate period, it had overemphasised the 

seriousness of the offence and misdirected itself by imposing a lengthy sentence in 

circumstances where it was duty-bound to impose the shortest appropriate term of 

imprisonment. An appropriate term of imprisonment would be one of eight years' 

imprisonment in the circumstances. (See [11] and [16] – [18].)” 
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ANNEXURE 14: 

APPLICATION FOR LEAVE TO APPEAL FROM THE 

MAGISTRATE/REGIONAL COURT TO THE HIGH COURT, 

INCLUDING BAIL PENDING APPEAL, RESERVATION OF A 

QUESTION OF LAW AND FURTHER EVIDENCE ON 

APPEAL 

 

 

1. S V LOTTERING 2020 (2) SACR 629 (WCC) 

 

Appeal—Application for hearing of further evidence—Application made to trial court—

Requirements for—Interests of finality in litigation weighty consideration—Criminal 

Procedure Act 51 of 1977, s 309B(5)(b) 

 

2. DIRECTOR OF PUBLIC PROSECUTIONS, WESTERN CAPE v SCHOEMAN AND 

ANOTHER 2020 (1) SACR 449 (SCA) 

 

Appeal — Reservation of question of law — Application for in terms of s 319 of Criminal 

Procedure Act 51 of 1977 — Requirements for — Factual basis to be set out in record — In 

instant case such not done — State contending that trial court erred in assessing circumstantial 

evidence — Incorrect drawing of inferences from evidence amounting to factual error not legal 

error, and no proper reservation of question of law before court. 

 

“The appellant applied for leave to appeal against the refusal by the trial court to reserve four 

questions of law in terms of s 319 of the Criminal Procedure Act 51 of 1977 in the acquittal of 

the respondents on charges of contraventions of the Prevention of Organised Crime Act 121 of 

1998, fraud, contraventions of the Value Added Tax Act 89 of 1991, contraventions of the 

Income Tax Act 58 of 1962 and the Companies Act 61 of 1973. The first question of law, on 

which the fate of the other questions depended, was whether the court had correctly conceived 

and applied the legal principles pertaining to circumstantial evidence, including that all such 

evidence had to be properly considered and evaluated without improperly omitting to consider 

some of the evidence; whether the court failed at all to evaluate and give any weight to 

probative evidence that, had it been considered, would inevitably have led a reasonable court 

to convict the respondents; and whether, by omitting to evaluate probative evidence in 

contravention of the legal principles regarding circumstantial evidence, it gave undue weight 

to the evidence that it did evaluate in favour of an acquittal, and insufficient weight to that in 

favour of conviction. 
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Held, that the factual bases for the reservation of the questions of law were not set out in the 

record and they did not appear fully from the judgment of the High Court. Furthermore, the 

state did not request the trial court to return a special finding on the facts upon which the points 

of law hinged.  

 

Held, further, it was evident, from the reasons dismissing the application for the reservation of 

the point of law, that the trial judge was aware of the rules regarding the drawing of inferences 

from circumstantial evidence, and had applied them in the case. If the trial judge drew incorrect 

inferences from this evidence, he committed factual, not legal, errors. It was apparent that the 

state's real complaint was that, having regard to all the evidence, including the circumstantial 

evidence, no reasonable court would have acquitted the respondents. This was quintessentially 

an attempt to reserve a question of law from a value judgment of the trial court regarding the 

facts. 

 

Held, further, that, as the questions of law were not properly reserved for want of a proper 

factual foundation, and the first question of law that was reserved, and which was the key to 

the other three being considered, was a question of fact, and not of law, there were no 

reasonable prospects of the appeal succeeding. The application for leave was dismissed.” 

 

3. S v BADER 2020 (2) SACR 444 (GP) 

 

Bail — Appeal against refusal of — Pending imposition of sentence — Provisions of s 58 

of Criminal Procedure Act 51 of 1977 not applicable — Appellant evincing intention during 

trial to continue committing offences — Refusal of bail upheld on appeal. 

 

“The appellant appealed against his refusal of bail after conviction in a regional magistrates' 

court, but before sentence was passed. He was convicted of two counts of pointing a firearm; 

assault with intent to do grievous bodily harm; and reckless endangerment to persons or 

property in terms of s 123(b) of the Firearms Control Act 60 of 2000. The appellant contended 

that the magistrate had failed to consider the provisions of s 58 of the Criminal Procedure Act 

51 of 1977 (the Act).   

 

Held, that the appellant's reliance on s 58 was misplaced. The section dealt with the results and 

effect of bail that had already been granted. In terms of the section, his release from custody 

would last until a verdict was pronounced. It was clear that the bail granted would be revoked 

at conviction. Should the sentence not immediately follow upon conviction, the court retained 

a discretion whether to extend bail until sentence was passed. 

 

Held, further, that it was important to note that, when the state opposed bail in the court a quo, 

the reasons advanced were that the appellant had, during trial proceedings, testified that he 

would carry a firearm and use it anytime he felt like doing so; he would never approach the 

police for assistance because he did not trust the police officials; and he did not consider 

pointing a firearm at a person as an offence.  
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Held, accordingly, that there were no grounds to satisfy the court that the decision of the 

magistrate was wrong.” 

 

4. DIRECTOR OF PUBLIC PROSECUTIONS, LIMPOPO v MOLOPE AND 

ANOTHER 2020 (2) SACR 343 (SCA) 

 

Appeal — Reservation of question of law — Application for in terms of s 319 of Criminal 

Procedure Act 51 of 1977 — Requirements for — Factual basis to be set out in record — 

Trial court not framing question of law in judgment and state not setting out facts in application 

but merely summarising evidence without analysing it — Requirements of s 319 not complied 

with. 

 

Appeal — Reservation of question of law — Application for in terms of s 319 of Criminal 

Procedure Act 51 of 1977 — Provisions of s 319 peremptory. 

 

“The two respondents were arraigned in the High Court on two counts of kidnapping and two 

counts of murder arising from a series of incidents in which certain members of a community 

believed that the two deceased had been responsible for a spate of robberies. The state relied 

on the respondents having acted with others in furtherance of a common purpose in respect of 

the charges of murder. The trial court found material contradictions in the state's case and 

discharged the respondents on the two main charges of kidnapping and murder, despite having 

found that there was 'sufficient evidence upon which a court may convict on the alternative 

verdict of assault with intent to do grievous bodily harm against both respondents'. It then 

convicted the respondents of assault with intent to do grievous bodily harm after the 

respondents closed their case and elected not to testify. When sentencing the respondents, the 

trial judge stated that the deceased had been subjected to the assaults 'for a very long time' and 

that the respondents had initiated the mob justice that culminated in the two deceased losing 

their lives. The state applied to the trial court to reserve a question of law which was stated to 

be: 'At the close of the state case, did the evidence of [the two witnesses] constitute a prima 

facie case against the respondents on all counts?' The judge was satisfied that the question 

posed raised a question of law as envisaged in s 319 of the Criminal Procedure Act 51 of 1977 

(the Act) and granted leave to proceed to the Supreme Court of Appeal. 

 

Held, per Saldulker JA, Dlodlo JA concurring, that the provisions of s 319 of the Act were 

peremptory and required strict compliance as their purpose was to limit appeals by the state. 

 

Held, further, that it was clear that none of the requirements of s 319 had been complied with 

by both the state and the trial court. The trial court had not framed a question of law in its 

judgment for the consideration of the Supreme Court of Appeal, nor had it recorded the factual 

findings on which the purported point of law was dependent. There had to be certainty, not 

only on the factual issues on which the point of law was based, but also regarding the point of 

law that was at issue in the trial. Regrettably, the point of law was not readily apparent from 

the record and therefore it could not be said to have arisen 'on the trial' of a person. 
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Held, further, that there were serious shortcomings in the state's application which were 

insurmountable. An examination of the application pertinently illustrated that the facts upon 

which the point of law was said to hinge were not set out in its application and the state had 

merely summarised the evidence of the witnesses without analysing the facts. In the 

circumstances the appeal had to fail. 

 

Held, per Cachalia JA dissenting, that the state had formulated its question inelegantly, but the 

judge did understand that it was properly raising a point of law and not merely a factual issue 

disguised as a point of law. There was also no doubt that the question raised by the state 

required an inquiry into whether the proven facts fell within the ambit of the two main offences 

which, quintessentially, raised a point of law. The reservation of the point of law should 

accordingly have been upheld and the order of the trial court discharging the respondents set 

aside, and the matter remitted to the High Court for retrial on the murder and kidnapping 

charges.” 

 

5. S v GABANI 2021 (1) SACR 562 (ECB) 

 

Court — Proper function of — Administrative support staff — Judicial call for efficiency 

and effectiveness of administrative support staff to be addressed. 

 

In an appeal against a conviction for rape in a magistrates' court and against a sentence imposed 

in November 2011, the matter only came before the court in June 2020 because of the failure 

of the court support staff to ensure that the record was properly placed before the court. In 

remarking on the manner in which the respective members of said support staff had approached 

their task, the court accepted that communication by way of electronic mail had by and large 

become the order of the day in our justice system. It remarked, however, that this did not mean 

that all caution should be thrown to the wind when it came to form, and support staff should 

use a uniform formal form of address in all written correspondence placed on court files.  

 

The court then supplied an example of a proper business-letter format. (See [20].) The court 

remarked further that it had experienced, over at least the past seven years, an accelerating 

decline in the loyalty of civil servants to perform their functions optimally, particularly those 

who had clerical job descriptions, and without whose executive and administrative output 

judges had literally been constrained to become registrars of obligation instead of paying 

attention to the rule of law and the application of the law and relevant legal principles to the 

cases at hand. (See [28].) The inordinate delays were not systemic. They had been caused by 

nothing less than dereliction of duty, and almost nine years had passed since the appellant's 

application for leave to appeal had been refused. (See [33].)  

 

The case at hand was but one of many where the administrative support for the judiciary had 

floundered, and the situation did not seem to be improving. In the view of the court, the time 

was ripe for the efficiency and effectiveness of the administrative support structure to be 

addressed in a manner which was designed to uplift, empower and educate the administrative 
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arm to the level of a foundation upon which the norms and standards of judicial officers could 

safely rely in a symbiotic relationship designed to enhance judicial service delivery. (See [41].) 

In the circumstances the conviction and sentence of the appellant had to be set aside. 
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ANNEXURE 15: 

APPLICATION FOR LEAVE TO APPEAL/PETITION FROM 

HIGH COURT TO THE SUPREME COURT OF APPEAL, 

INCLUDING BAIL PENDING APPEAL 

 

 

1. S v ROHDE 2020 (1) SACR 329 (SCA) 

 

Bail — Pending appeal — When to be granted — Leave to appeal having been granted 

by Supreme Court of Appeal on petition after refusal by High Court of leave to appeal 

— Fact that leave to appeal granted meant that appellant had prospects of success on appeal — 

Refusal of bail set aside. 

 

The appellant was convicted in the High Court of having murdered his wife, and was sentenced 

to 20 years' imprisonment. His application for leave to appeal against his conviction and 

sentence was dismissed, but on petition the Supreme Court of Appeal granted him leave to 

appeal against his conviction and sentence. He then applied in the High Court for bail pending 

appeal, but that was refused. In the present matter he appealed against the refusal of bail, 

contending that there were reasonable prospects of his appeal being successful and that, given 

that there was no likelihood that he would abscond, bail ought to have been granted. 

 

Held, per Van der Merwe JA, Maya P concurring, that the court had to accept that leave to 

appeal could only have been granted on the merits thereof and that the judges who had 

considered the petition had concluded that there were reasonable prospects that the conviction 

may be overturned on appeal. Furthermore, in the circumstances, where all the appellant's 

emotional and financial ties were with South Africa, all three of his other passports had expired 

and were in the possession of the police, and, apart from one occasion which had been amply 

explained by medical evidence, the appellant had at all times fully complied with his bail 

conditions, there was no likelihood that he would abscond. In the result, he ought to have been 

released on bail. The appeal was accordingly upheld. 

 

Held, per Nicholls JA, dissenting, that the appellant had not discharged the onus of showing 

that it was in the interests of justice that he be released on bail, and it had not been shown that 

there was no likelihood of him evading his trial. 

 

2. S v ZONDI 2020 (2) SACR 436 (GJ) 

 

Bail — Pending appeal — Accused granted leave to appeal by Supreme Court of Appeal 

— Accused convicted and sentenced to life imprisonment for schedule 6 offence — Accused 
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having to show exceptional circumstances — Prospect of success not in itself amounting to 

exceptional circumstance — Case of state not so hopeless that on balance of probabilities 

conviction would be set aside — Appeal against refusal of bail dismissed. 

 

“The appellant appealed against the dismissal by the High Court of his application for bail 

pending appeal from his conviction of murder, for which he was sentenced to life 

imprisonment. The Supreme Court of Appeal granted him leave to appeal. He contended that 

he had faithfully attended at court on each occasion to which the case had been postponed and 

that, by virtue of two judges of the Supreme Court of Appeal having granted him leave to 

appeal, he therefore had reasonable prospects of success on appeal against his conviction. 

 

Held, that, taking into consideration that the appellant had been convicted of murder, that fell 

within schedule 6 to the Criminal Procedure Act 51 of 1977, he had to establish 'exceptional 

circumstances' in order to be granted bail. The prospect of success did not in itself amount to 

exceptional circumstances. On a consideration of the evidence in the matter, it could not be 

concluded that the case of the state was so hopeless that on a balance of probabilities the 

conviction would be set aside, the appellant having been identified by three witnesses who saw 

him firing the shots. In the circumstances there was nothing more than a reasonable prospect 

of success on appeal, and the court a quo had not erred in refusing the appellant bail.” 

 

3. S v SALZMANN 2020 (2) SACR 200 (SCA) 

 

Appeal — To Supreme Court of Appeal — Leave to appeal — Effect of s 16(1)(b) of 

Superior Courts Act 10 of 2013 — Special leave — Provisions of s 52 applicable to trial 

proceedings pending at commencement of Act — Not applicable to subsequent appeal 

proceedings in High Court. 

 

Electronic communications and transactions — Offences — Unlawfully accessing 

computer network without authority and causing data to be modified, altered, destroyed 

or rendered ineffective — Sentence — Appellant gaining access to former employer's 

national cellular network resulting in partial network failure — Serious offences that invaded 

privacy — Custodial sentence of three years' imprisonment confirmed on appeal — Electronic 

Communications and Transactions Act 25 of 2002, ss 86(1) and (5). 

 

“The appellant was charged in October 2005 in the Specialised Commercial Crimes Court (the 

SCCC) with various contraventions of s 86 of the Electronic Communications and Transactions 

Act 25 of 2002 (the ECT Act). He was convicted in January 2015 on two counts, namely a 

contravention of s 86(1), by having unlawfully accessed Cell C's computer network without 

authority or permission, and a contravention of s 86(5), by unlawfully causing data on Cell C's 

system to be modified, altered or destroyed, or rendered ineffective, which resulted in a partial 

network failure and constituted a denial of service to the legitimate users of the system. He was 

sentenced to a fine or 12 months' imprisonment on the first count and to three years' 

imprisonment on the latter count. He appealed without success to the High Court, which 
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dismissed his appeal in March 2017. He appealed to the Supreme Court of Appeal (the SCA), 

leave to appeal having been granted by the High Court in June 2018. 

 

The trial in the SCCC was still proceeding when the Superior Courts Act 10 of 2013 replaced 

the Supreme Court Act 59 of 1959 with effect from 23 August 2013. Up until then, a High 

Court hearing an appeal from a lower court (the SCCC being such a court) was competent to 

grant leave to appeal further to the SCA if it dismissed the appeal, but s 16(1)(b) of Act 10 of 

2013 required special leave granted by the SCA to appeal against a decision of a division in an 

appeal to that division. Confusion appeared to exist, arising from the effect of s 52 of Act 10 

of 2013, in terms of which proceedings pending in any court at the commencement of that Act 

had to be continued and concluded as if the Act had not been passed, and proceedings were 

deemed to be pending if, at the commencement of the Act, a summons had been issued, but 

judgment had not been passed. 

 

Held, that the proceedings pending when Act 10 of 2013 came into effect were the appellant's 

trial itself and those proceedings terminated when the appellant was convicted and sentenced. 

The deeming provision in s 52(2) therefore had no relevance to the appellant's subsequent 

appeal to the SCA following the dismissal of his appeal in the High Court. The latter court 

accordingly had no jurisdiction to grant leave to appeal to the SCA. Without the SCA having 

given leave, the appeal was not properly before the court and it had no jurisdiction to hear it. 

 

The parties to the appeal had agreed, with the consent of the President of the SCA, in the 

circumstances to argue the matter on the basis that the proceedings before the court would be 

regarded as an application to the court for special leave to appeal against both the appellant's 

convictions and sentences and that the merits of the appeal would be considered. 

 

Held, that from the evidence, the inference was irresistible that the appellant, as a former 

employee of Cell C, with extensive knowledge of its network, intentionally and without 

authority made a dial-up to Cell C using another person's credentials, and issued commands 

that deleted the configuration data on Cell C network devices. There had been no misdirection 

relating to his conviction on either count and there were no circumstances that justified him 

being granted special leave to appeal against his convictions. 

 

As regards sentence on the second count (the appellant having conceded that the sentence on 

the first count was appropriate), the majority of the court, per Leach JA and Mokgohloa JA 

(Saldulker JA concurring), held that the offence was by its very nature a severe one. It invaded 

the privacy of others, something which our law earnestly protected, and could have far-reaching 

consequences. In the present case it had affected some 80% of the network of a large mobile 

cellular operator and it had taken a week to restore the mischief that had been done. The cost 

to the network operator was not trifling and his actions had been directed at the appellant's 

former employer, which indicated at least a hint of malice. What was also aggravating was that 

the appellant had breached the trust his ex-employer had in him, and he had betrayed his former 

colleague by using his credentials during the attack to cover his own tracks. The appellant had 

failed to show that a manifest failure of justice would occur if he were obliged to serve the 
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period of three years' imprisonment. Special leave to appeal against the sentence would 

accordingly not be granted. 

 

Held, per Molemela JA (Mbatha JA concurring), dissenting, that, in view of various 

misdirections by the trial court in imposing sentence on the second count, and the disparity 

between the sentence imposed and that which the court would have imposed on appeal (namely 

that the sentence of three years' imprisonment be suspended on condition that the appellant 

paid compensation to the complainant in the amount of R100 000), it would grant special leave 

to appeal and uphold the appeal against the sentence.” 

 

4. VAN DER WALT v DIRECTOR OF PUBLIC PROSECUTIONS, MPUMALANGA 

2020 (2) SACR 132 (MM) 

 

Bail — Pending application for leave to appeal to Supreme Court of Appeal against 

dismissal of appeal by High Court — Decision on bail application requiring consideration 

of prospects of success on appeal, which was solely preserve of judges of Supreme Court 

of Appeal — High Court not having jurisdiction — Superior Courts Act 10 of 2013, ss 16(1)(b) 

and 17(1)(a)(i). 

 

The applicant was convicted in a regional magistrates' court of culpable homicide and was 

sentenced to five years' imprisonment. The regional magistrate granted him leave to appeal to 

the High Court and extended his bail pending finalisation of that appeal. The High Court 

dismissed the appeal and the applicant was ordered to report to serve his sentence, but he 

obtained a suspension of the order pending a substantive application for the extension of his 

bail pending an application to the Supreme Court of Appeal (the SCA) for leave to appeal. 

Held, that, in terms of s 16(1)(b) of the Superior Courts Act 10 of 2013, an appeal against a 

decision of the High Court on appeal to it lay to the SCA upon special leave having been 

granted by the latter court, and, in terms of s 17(1)(a)(i) of the Act, such could only be given 

where the judge or judges concerned were of the opinion that the appeal would have reasonable 

prospects of success. 

 

Held, further, that any consideration of the prospects of success by the High Court in the 

application for the extension of bail was excluded by s 16(1)(b). It would result in an untenable 

situation for the present court to express itself on such prospects in the petition or intended 

appeal to the SCA, and would amount to second-guessing the decision of that court, which the 

High Court did not have the competence to pronounce upon. 

 

Held, further, that the SCA was best suited to deal with the extension of bail, and the application 

accordingly had to be dismissed, on the basis that the court had no competence to deal with the 

application for extension of bail and the consideration of reasonable prospects of success on 

appeal. 
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ANNEXURE 16: 

APPLICATION FOR LEAVE TO APPEAL FROM THE 

SUPREME COURT OF APPEAL TO THE CONSTITUTIONAL 

COURT, INCLUDING BAIL PENDING APPEAL 

 

 

1. S v MADLALA 2020 (2) SACR 120 (GP) 

 

Bail — Pending application for leave to appeal to Constitutional Court from refusal of 

petition by Supreme Court of Appeal — Test for. 

Legal practitioners — Duties of — Duties toward client — Duty to avoid running up 

unnecessary costs — Code of Conduct for Legal Practitioners, clause 3.3. 

 

“The appellant was convicted in a magistrates' court of one count of rape and one count of 

assault and sentenced to an effective sentence of 10 years' imprisonment. He applied for leave 

to appeal but this was dismissed by the magistrate, as was a petition to the Judge President of 

the relevant division of the High Court. His application to the Supreme Court of Appeal for 

leave to appeal was also dismissed and he subsequently filed a petition for leave to appeal to 

the Constitutional Court, which petition was still pending. He applied to the High Court for 

bail pending the petition to the Constitutional Court. 

 

Held, that the appellant was required to convince the court that there was a reasonable 

possibility that the appeal would avert imprisonment in order to be granted bail. On a cursory 

consideration of the evidence before the magistrate, it did not appear likely that the appeal 

would succeed to the point that the appellant would avert a conviction on both counts. The 

factors that the appellant mentioned in his application did not justify such a finding and the 

reasoning of the magistrate in that regard could not be faulted. The application accordingly fell 

to be dismissed. 

 

The court remarked further at the end of its judgment that counsel and attorneys had to avoid 

running up unnecessary costs for their clients. In the present case this could have been avoided 

by the appellant's legal team in the circumstances where the appellant's counsel was a practising 

advocate at the Cape Town Bar and had to fly to Johannesburg on three occasions. Counsel 

had also referred the court to the record and the petitions while not putting the court in 

possession of the documents he was referring to, which caused another postponement in the 

matter. This was against the spirit of the Code of Conduct of Legal Practitioners, specifically 

clause 3.3 and its subclauses. The conduct of counsel bordered on being unethical and dishonest 

and they were requested to reflect on their conduct in the matter and advise their client as 

required in terms of the Code of Conduct.” 



Gauteng Society of Advocates                                                                   
 

Page 98 of 141 
 

 

ANNEXURE 17: 

APPLICATION FOR DIRECT ACCESS TO THE 

CONSTITUTIONAL COURT 
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ANNEXURE 18: 

TAKING MATTERS ON REVIEW 

 

 

1. S v ODHIAMBO 2020 (1) SACR 266 (WCC) 

 

Review — In what cases — Lengthy delay before instituting application — Character of 

review, as one bearing on assertion of applicant's fundamental rights, not exempting it from 

general rule that review applications to be brought within reasonable time. 

Review — In what cases — Incompetence or inadequacy of legal representative — 

Allegations by applicant not borne out by record of proceedings and not justifying bringing of 

application after unreasonable delay. 

 

After being convicted in a regional magistrates' court of rape and sentenced to 10 years' 

imprisonment, of which four years were suspended, the applicant unsuccessfully applied for 

leave to appeal. His subsequent petition to the High Court was also unsuccessful and in the 

present proceedings he sought to review the proceedings in terms of s 22(1)(c) of the Superior 

Courts Act 10 of 2013. By the time the proceedings were brought on 9 April 1919, a period of 

14 months had already elapsed since his sentence. The court noted that the application was 

doomed to failure at the first hurdle by reason of it having been brought with unreasonable 

delay. The character of the review, as one bearing on the assertion of the applicant's 

fundamental rights, did not exempt it from the incidence of the general rule that applications 

for the review of administrative or judicial decisions had to be brought within a reasonable 

time, and would not otherwise be entertained unless the court was persuaded that the interests 

of justice required that an exception be made. 

 

The charge against the applicant arose from an incident one night when the complainant, an 

18-year-old woman, who was a virgin at the time, was accompanied by her blind boyfriend and 

a male companion at a bar where they ate and drank. At midnight they moved to the upstairs 

bar where the applicant was the barman. A cocktail was mixed for her and shortly after drinking 

it she became confused and unable to focus. Her next recollection was waking up in bed 

wearing only her underwear. The applicant, who was completely naked, was kissing her. After 

a struggle she managed to push him off and got dressed, left the flat and was collected by a 

friend. She laid a complaint and, when the police interviewed the applicant, he told the police 

official that he had engaged in oral sex with the complainant. In his application for leave to 

appeal, the applicant alleged that he had had 'partial penetration'. The main line of attack on 

the conviction was the allegation that the legal representative who had represented him at the 

trial had closed his case without his testimony and had made a concession that he had partial 

penetration with the complainant. 
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Held, that, notwithstanding the unreasonable delay attending the institution of the review and 

the absence of any acceptable explanation for it, the court would still have been inclined to 

condone the delay if the facts had suggested that the applicant's conviction had followed on a 

vitiating miscarriage of justice attributable to any inadequacy in the quality of his legal 

representation. But that was not the case. It was inherently improbable that any legal 

practitioner, even an inept or inexperienced one, would make an admission of partial 

penetration in the context of defending a client on a charge of rape if their instructions were 

not to that effect. 

 

Held, further, that the record bore out that the legal representative did not summarily close the 

defence case without calling the applicant to give evidence, but showed that, following upon 

the unsuccessful application for the applicant's discharge at the close of the state's case, the 

legal representative asked for and was given an adjournment to consult with the applicant on 

the course of action to be followed. He had thereafter reported that the decision to close the 

applicant's case without calling any evidence had been made after 'careful deliberation'. 

Held, further, that the applicant had not shown that his legal representative's conduct of his 

case did not fall within the wide range of reasonable professional assistance or that it gave rise 

to cognisable prejudice. There were accordingly no good grounds to exercise the court's 

discretion in his favour by condoning the unreasonable delay with which the review application 

was instituted. The application was dismissed. 

 

2. S v MAINGA 2020 (1) SACR 666 (GJ) 

 

Review — Special review in terms of s 304(4) of Criminal Procedure Act 51 of 1977 — In 

what cases — Magistrate imposing sentences on six offences totalling 55 years, and 

cumulative sentence, if calculated correctly and taking into account concurrency of some 

offences, 45 years' imprisonment, but magistrate concluding that sentence was 40 years' 

imprisonment — Two attempts at appeals failing, both assuming sentence was one of 40 years' 

imprisonment — Appropriate matter for application of s 304(4). 

 

“The applicant had been convicted in a regional court in 2008 of six offences, all of a serious 

nature. The offences were committed on three separate occasions and the magistrate imposed 

sentences totalling 55 years, but certain of the sentences were to be served concurrently with 

other sentences which, if calculated correctly, amounted to a total sentence of 45 years' direct 

imprisonment. However, in concluding her judgment on sentence, the magistrate stated that 

the total sentence was one of 40 years' imprisonment. The applicant's appeal against conviction 

and sentence was dismissed by the High Court as was an application for leave to appeal by the 

Supreme Court of Appeal. The appeal proceedings were both based on the assumption that the 

sentence was one of 40 years' imprisonment. The regional magistrate subsequently submitted 

the matter on special review in terms of s 304(4) of the Criminal Procedure Act 51 of 1977 (the 

CPA) because of the discrepancy between the sentence as formulated and the correct 

calculation of the total sentence. 
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Held, that, if the sentence were to be corrected as suggested by the regional magistrate to a 

sentence of 45 years' imprisonment, that would result effectively in an increase in the 

applicant's sentence, which would be innately unfair and inherently unjust. Furthermore, setting 

aside the effective sentence of 40 years' direct imprisonment and remitting the case to the trial 

court to reconsider the effective sentence after giving the applicant an opportunity to make 

representations, would also not be suitable. 

 

Held, further, that the submission by the state that the present review was incompetent in terms 

of s 302(1)(b)(iii) of the CPA could not be sustained. That section expressly related to an 

'automatic review' and had no bearing on a special review as envisaged by s 304(4). The 

jurisdictional requirements for a special review were simply that the regional court had imposed 

a sentence and it had been brought to the High Court's attention that the proceedings in which 

the sentence was imposed were not in accordance with justice. In the present case both those 

requirements had been met and the sentence therefore stood to be reviewed. 

 

Held, further, that an important consideration was that the High Court and the Supreme Court 

of Appeal had already had an opportunity to consider the appropriateness of the sentence 

imposed, and the accused and his co-accused had been sentenced as far back as 2008. It would 

appear innately unjust and unfair to delay giving the applicant a definitive answer as to whether 

he had been sentenced to 40 or 45 years' imprisonment. If the court accepted that the sentence 

imposed was effectively 45 years' direct imprisonment there could be no doubt that the 

proceedings in the regional court were not in accordance with justice, and on that basis alone 

the sentence had to be set aside in terms of s 304(4). The sentences were accordingly amended 

in order to provide for a total of 40 years' imprisonment.” 

 

3. CORRUPTION WATCH AND ANOTHER v ARMS PROCUREMENT 

COMMISSION AND OTHERS 2020 (2) SACR 315 (GP) 

 

Review — In what cases — Commission of inquiry — Grounds — Legality — Whether 

findings reviewable by court of law. 

 

Review — In what cases — Commission of inquiry appointed to investigate and make 

findings on whether military-arms procurement process of government was marked by fraud 

and corruption — Failure to enquire fully and comprehensively into issues to be investigated 

as per terms of reference — Failure to examine evidence material to issues at hand — Failure 

to rigorously test versions of vital witnesses — Various mistakes of law made — Findings of 

Commission set aside on basis of failure of Commission to operate according to requirements 

of legality and rationality. 

 

In 2011 former President Jacob Zuma appointed a commission of inquiry to investigate the 

military-weapons acquisition programme — labelled the Strategic Defence Procurement 

Package (SDPP) — undertaken by the South African Government between 1997 and 1999. Its 

terms of reference included, inter alia, enquiring into, and making findings and 

recommendations concerning, whether any person — inside the government or outside — had 
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improperly influenced the awarding of any contracts forming part of the SDPP. In December 

2015 the Commission delivered its final report, and concluded that all government officials 

involved in the acquisition process had acted lawfully; all allegations of fraud and corruption 

against them were dismissed. In the present application instituted in the Pretoria High Court, 

the applicants sought an order reviewing and setting aside the Commission's findings. They 

alleged that the Commission, in the way that it had conducted its proceedings and arrived at its 

findings, failed to carry out its constitutional and statutory function of investigating the 

allegations of fraud, corruption, impropriety or irregularity in the SDPP in the manner required 

by law. Accordingly, they argued, the Commission had acted contrary to the requirements of 

legality and rationality, and they were therefore entitled to the relief they sought. 

 

The court firstly confirmed that the findings of a judicial commission of inquiry were 

reviewable by a court on the grounds of legality and rationality. As to the powers of the court 

to review the Commission's findings, the court noted it was granted extensive public powers 

through the Commissions Act 8 of 1947 to investigate and make recommendations on a matter 

of major public importance, so as to bring finality to a controversy which had bedevilled South 

Africa almost from the dawn of democracy, as well as restore public confidence in the 

processes of government. The court concluded that the Commission — despite the wide 

discretion given to it to investigate into, and make findings on, the matters falling within its 

terms of reference — was obliged to operate within the framework of the principles of legality. 

 

The court held that the principle of legality and its underlying source, the rule of law, dictated 

that there had to be a rational relationship between the exercise of a public power and the 

objectives for which it was exercised. In this case the objects were to investigate with an open 

mind, in order to reveal the truth to the public on a matter of the utmost public importance. 

 

The court held, based on the evidence before it, that the Commission had failed to enquire fully 

and comprehensively into issues which it was required to investigate on the basis of its terms 

of reference, as was to be expected of a reasonable commission. This was demonstrated by, 

inter alia, its failure to examine evidence — incorrectly ruled inadmissible on an incorrect 

understanding of the law — material to the enquiry in question, pointing as it did to incidents 

of corruption in the procurement process; and a failure to rigorously test the veracity of 

evidence presented by key witnesses — in particular their denials of corruption in the face of 

supporting evidence pointing to the contrary. 

The court concluded that the requirements of legality dictated that findings of the Commission 

be set aside. 

 

4. MAKAPHELA AND OTHERS v ACTING REGIONAL COURT MAGISTRATE 

AND OTHERS 2020 (2) SACR 427 (ECB) 

 

Court — Judicial officer — Conduct of — Application for costs de bonis propriis in 

review application of criminal proceedings in which magistrate refused to recuse himself 

— Magistrate not employee of state — No indication that magistrate's decision actuated 

by malice — Application refused. 
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“The four applicants, together with seven other accused, stood trial in a regional court before 

the first respondent on charges of fraud, corruption and money-laundering. They all pleaded 

not guilty to the charges, but, at a stage when the state was still leading its first witness, the 

erstwhile accused No 7 decided to change her plea of not guilty to one of guilty. The first 

respondent proceeded with the case and accepted her plea explanation in terms of s 112(2) of 

the Criminal Procedure Act 51 of 1977, in which she implicated her co-accused in the 

commission of the offences with which they were charged. That accused was allocated a new 

case number, to be tried separately from her co-accused. On the same day, the first respondent 

convicted accused No 7 and sentenced her accordingly. A separation of trials was granted, but, 

on the day when the matter was to continue, the first respondent wanted to continue to preside 

in the trial as if nothing had happened. Defence counsel for one of the accused applied for his 

recusal, supported by all the defence counsel and the prosecutor. The first respondent 

nevertheless dismissed the application to recuse himself, whereupon the parties applied for the 

matter to be adjourned for them to take his decision on review. The matter was then adjourned. 

At the hearing of the review, all parties were ad idem that the magistrate ought to have recused 

himself and that the review application should accordingly succeed. The court upheld the 

application, but postponed argument on the application by defence counsel for costs against 

the state and costs de bonis propriis against the first respondent, who contended that he had 

immunity against actions for damages when he was performing his official duties, unless 

malice could be shown. He claimed that he had not acted maliciously, as he had no direct or 

indirect interest in the matter. 

 

Held, that it was evident that the first respondent had adopted an intransigent attitude in his 

refusal to recuse himself, and in his answering affidavit did not take the opportunity to explain 

why he had refused to do so. It was possible that there had been a genuine mistake in the 

interpretation of the law and, although his conduct might be regarded as reprehensible, 

especially in the light of the fact that all the parties were ad idem that he should recuse himself, 

malice had not been shown. Nor was this a case where the magistrate ought to be mulcted in 

costs de bonis propriis. 

 

Held, further, that, as this was a criminal matter in which an accused was not usually saddled 

with costs, there was no justification for an order of costs against the state. 

 

Held, further, that the applicants' argument that magistrates were employees of the Minister 

of Justice was incorrect: they were not employees, but were judicial officers subject only to 

the Constitution and the law.” 

 

5. S v JOSEPHS 2021 (1) SACR 450 (WCC) 

 

Review — Automatic review — In what cases — Correctional supervision imposed in 

terms of s 276(1)(h) of Criminal Procedure Act 51 of 1977 — Not constituting sentence of 

imprisonment and accordingly not subject to automatic review. 
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“The magistrate sentenced an accused to two years' correctional supervision in terms of s 

276(1)(h) of the Criminal Procedure Act 51 of 1977 and sent the matter on automatic review. 

When the reviewing judge queried why the matter had been sent on review, the magistrate 

replied that the sentence exceeded the court's jurisdiction. 

 

Held, that correctional service in terms of s 276(1)(h) was not a sentence of imprisonment, but 

was a non-custodial sentence imposed on an accused person under strict conditions such as 

house arrest, community service, rehabilitation and compulsory attendance of certain 

programmes. The matter was accordingly not subject to automatic review. (See [10].)” 
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ANNEXURE 19: 

HEADS OF ARGUMENT ON APPEAL 
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ANNEXURE 20: 

OTHER MATTERS OF INTEREST 

 

 

 APPOINTMENT OF INTERMEDIARIES REGARDING WITNESS 

TESTIMONY 

 

1. S v RAMONTJA 2020 (1) SACR 556 (NWM) 

 

Evidence — Witness — Intermediary — Appointment of — Criminal Procedure Act 51 

of 1977, s 170A — Record of proceedings not indicating name and qualifications of 

intermediary or that undertook to convey to witness general purport of questions put to her — 

Also no indication that intermediary duly appointed — Convictions and sentences set aside. 

 

The appellant was convicted in a regional magistrates' court of two counts of rape and was 

sentenced to life imprisonment on each count. He appealed against the convictions. The 

complainants in the two matters were both aged 9 at the time of the commission of the offences, 

and an intermediary was appointed at the trial, purportedly in terms of s 170A of the Criminal 

Procedure Act 51 of 1977. The record of proceedings, however, did not indicate the name and 

qualifications of the intermediary or that she undertook to convey to the witness the general 

purport of any questions put to her. The record referred to a person purportedly appointed by 

the court, but there was no record of such an appointment. 

 

Held, that the failure by the regional magistrate to appoint and swear in the intermediary was 

an irregularity which rendered the proceedings a nullity. The evidence of the two complainants 

was accordingly not properly before the court and could not be relied upon. In addition, the 

doctor was not called to testify, and the state only handed in the completed medical certificate 

without reading the contents thereof into the record. No reliance could accordingly be placed 

on the medical evidence either. The convictions and sentences accordingly had to be set aside. 

 

 ASSESSORS DURING TRIAL 

 

1. S v LANGALITSHONI 2020 (2) SACR 65 (ECM) 

 

Trial — Assessors — Absence of — Magistrate enquiring of legal representative of accused 

whether he wanted to use services of assessors in case where assessors otherwise required in 

terms of s 93ter(1) of Magistrates' Courts Act 32 of 1944 — Legal representative's answer in 

negative not indicating that accused, with full knowledge thereof, waived right to trial presided 
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over by properly constituted court consisting of regional magistrate and two assessors — 

Proceedings nullity. 

Trial — Presiding officer — Duties of — Accused not legally represented — Trial before 

assessors — Section 93ter(1) of Magistrates' Courts Act 32 of 1944 — Most convenient time 

to address provision was after charges put but before accused invited to plead to charge. 

 

The appellant was charged in a regional magistrates' court with murder, robbery and rape. After 

the charges had been put to him and before he pleaded thereto, the magistrate informed the 

appellant of the applicability of the provisions of the Criminal Law Amendment Act 105 of 

1997, and the possibility of being convicted on lesser charges if the state did not prove all the 

elements of the offences he had been charged with. The magistrate then addressed his legal 

representative because there was a murder count at which assessors should be present, and 

asked him whether he was going to use the services of the assessors, to which the legal 

representative answered in the negative. The trial continued, with the appellant eventually 

being convicted. 

 

On appeal, held, that the magistrate's question to the legal representative was asking whether 

he wished to invoke an additional right, whereas it should have been clear that what was 

required was an indication of whether or not the appellant elected to waive an existing right. 

The magistrate's question and the legal representative's answer did not indicate that, with full 

knowledge thereof, the appellant waived the right to a trial presided over by a properly 

constituted court consisting of a regional magistrate and two assessors. That being so, the 

proceedings were a nullity. 

 

Held, further, that, given that the provisions of ss 93ter(1)(a) of the Act refer to 'before any 

evidence has been led', and the fact that assessors played no role in the adjudication of 

proceedings until after an accused person had pleaded, even where a plea of guilty was tendered 

in accordance with the provisions of s 112 of the Criminal Procedure Act, it would be 

competent for a regional magistrate to address the provisions of s 93ter(1) with the accused 

person at any stage prior to evidence being led. However, where a regional magistrate was 

presiding over a trial in which the accused person was unrepresented, the most convenient time 

to address the accused on all issues pertaining to the conduct of the proceedings, and thereby 

to ensure that the accused person received a fair trial, was after the charges had been put and 

before the unrepresented accused was invited to plead to the charges. 

 

 DAMAGES: VICTIMS OF CRIME 

 

1. MINISTER OF POLICE v K 2020 (2) SACR 1 (GJ) 

 

Damages — Victims of crime — Claim that police failed to properly search for 

complainant after she had been held captive and then failed to properly investigate and 

locate offender — Court's findings incorrect on evidence and failed to consider whether 

reasonable to impose liability on police for harm suffered — To impose liability in such 
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circumstances would make it difficult for police to conduct their investigations and expose 

them to potential risk of civil litigation where any rescue, search or investigations were 

negligent, even if only to slight degree. 

 

The appellant appealed against a finding by the High Court that after the respondent was 

assaulted, held captive and raped in a clearing between bushes in sand dunes near a beach, the 

actions of the police in failing to find her in their search for her, and the police investigations 

conducted after she was found, amounted to a negligent breach of their duties. She contended 

that these failures caused her to suffer additional psychopathology. The High Court held the 

appellant liable for 40% of the damages that the respondent would be able to prove. On appeal, 

 

Held, that, the High Court's finding that the respondent would have been saved from suffering 

further trauma had she been found earlier was inconsistent with the opinion of the expert 

witnesses whose evidence made it clear that no quantifiable psychiatric loss or contribution to 

her psychopathology could be attributed specifically to this. The decision to call off the 

helicopter search was based on safety considerations and was reasonable; the police had 

mobilised all the available resources at their disposal at that time; and had taken all reasonably 

practicable and appropriate precautions to carry out an effective search. No negligence was 

proved. 

 

Held, further, that the High Court's finding that the police were negligent in failing to search 

for bush dwellers living in the sand dunes was not a complaint by the respondent, who was 

satisfied with the work that the particular police official had performed. The court's inference 

that the investigating officer's failure to review the entire CCTV footage was grossly negligent 

was wrong, in that the police officer had made available to the respondent's own private 

investigator the disks containing the footage. The delay in having the DNA analysis conducted, 

criticised by the High Court, was not one of the grounds on which the respondent sought to 

rely in establishing negligence on the part of the appellant. 

 

Held, as to wrongfulness, that the court a quo had erred in failing to consider whether it was 

reasonable, in the circumstances of the case, to impose liability on the police for the harm 

suffered by the respondent. To impose liability for such harm would make it difficult for the 

police to conduct their investigations in the future and would expose them to the potential risk 

of civil litigation in every case where any rescue search or their investigations were negligent, 

even if only to a slight degree, and a successful arrest and conviction of the perpetrators of 

serious crimes did not ensue. 

 

Held, further, that the High Court had erred by making findings which flew directly in the face 

of the joint minute of the expert witnesses regarding the issue of causation, as well as the 

respondent's own expert witness's concession that it did not matter what the correct diagnosis 

was relating to her psychopathology, since the pathology flowed directly from the brutal assault 

and rape, and future treatment would be very similar. Causation had accordingly not been 

established on a balance of probabilities and the claim ought to have been dismissed.” 
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 DISASTER MANAGEMENT AND COVID-19 

 

1. KHOSA AND OTHERS v MINISTER OF DEFENCE AND MILITARY VETERANS 

AND OTHERS 2020 (2) SACR 461 (GP) 

 

Fundamental rights — Enforcement of — Declarator — Rights of public — Disaster 

management — Covid-19 — Lockdown — Defence force and police to respect rights, use 

minimum force and adhere to prohibition on torture — Code of conduct and operational 

procedures to be published — Mechanism for reporting torture to be established. 

 

Applicants in this case were, respectively, the mother, life partner and brother-in- law of Mr 

Collins Khosa. In the course of the lockdown announced in late March 2020, members of the 

Defence Force, who were employed to assist the police and municipal police in enforcing the 

lockdown, entered upon the property where Mr Khosa resided, accused him of violating the 

lockdown regulations, and ordered him outside. There they proceeded to assault him. He later 

died of his injuries. 

Here applicants sought and were granted a declarator under ss 38 and 172(1)(b) of the 

Constitution, read with s 21(1)(c) of the Superior Courts Act 10 of 2013, for, inter alia, the 

following: 

   •   All persons were entitled to the rights to dignity, to life, and not to be tortured or treated 

in a cruel, inhuman or degrading way. 

   •   The defence force, police and metropolitan police were required to act in accordance with 

the law, and to respect, protect, promote and fulfil the rights in the Bill of Rights. 

   •   Their members were required to use minimum force by the South African Police Service 

Act 68 of 1995 read with the Defence Act 42 of 2002, and were bound by the Torture 

Convention and the Prevention and Combating of Torture of Persons Act 13 of 2013. 

   •   The Minister of Defence and Military Veterans, the Secretary for Defence, the Chief of 

the Defence Force and the Minister of Police were required to suspend the members of the 

defence force who were at Mr Khosa's place of residence on the night he was assaulted; to 

command members of their forces to adhere to the prohibition on torture and to apply the 

minimum force reasonable to enforce the law; and to warn their forces that any failure to report 

or prevent torture or cruel and inhuman treatment would expose them to individual criminal, 

civil or disciplinary sanctions. 

   •   The Minister of Defence and Minister of Police were required to publish a code of conduct 

and operational procedures regulating the conduct of their forces in giving effect to the state of 

disaster, and to publish in newspapers and other media certain guidelines (on enforcement of 

the lockdown regulations, social distancing, restriction of movement, when force could be 

used, when persons could be arrested) and information (where the public could lodge 

complaints against members of the Ministers' forces). 

   •   The Minister of Defence, the Secretary for Defence, the Chief of the Defence Force, the 

Minister of Police, the National Commissioner of Police and the Acting Chief of the 

Johannesburg Metropolitan Police Department were to establish a mechanism for civilians to 
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report allegations of torture or cruel and inhuman treatment by members of their forces during 

the state of disaster; and were to publicise the existence of the mechanism. 

   •   The Minister of Defence and Minister of Police were to ensure that internal investigations 

into the treatment of Mr Khosa and other persons whose rights had been infringed were 

completed, and reports furnished to the court. 

The context for the declarator was as follows: 

   •   Statements made by the Minister of Defence before Mr Khosa's death concerning the use 

of force by defence force members on the public, and statements after Mr Khosa's death 

warning the public not to provoke soldiers; 

   •   statements, again before the death of Mr Khosa, by the Minister of Police, about use of 

force by the police against the public, and statements after his death regarding the destruction 

of property connected with the illegal sale of liquor; 

   •   the Torture Convention and the Prevention and Combating of Torture of Persons Act, 

which obligates the state to, inter alia, promote awareness of the prohibition on torture; 

   •   provisions of the South African Police Service Act and Criminal Procedure Act 51 of 1977 

limiting the use of force by the police and metropolitan police, which the Defence Act applied 

to members of the Defence Force; 

   •   provisions of the Defence Act requiring the drafting of a code of conduct and operational 

procedures for instances when defence force members are employed in co-operation with the 

police, and further provisions requiring such members to be appropriately trained before such 

employment. 

Respondents had also objected to certain parts of the declarator that was granted, but these 

were justified as follows: 

   •   The order that the Minister of Defence, Secretary for Defence, Chief of the Defence Force 

and Minister of Police command all members of the defence force, police and metropolitan 

police to adhere to the prohibition on torture and to apply minimum force, and that they warn 

members that a failure by members, inter alia, to prevent torture would expose them to various 

sanctions. These orders were supportable in light of the directive to the soldiers involved in Mr 

Khosa's death, which was oriented toward military combat; and in view of the Minister of 

Defence and Minister of Police's statements described above. 

   •   The order that the Minister of Defence and Minister of Police publish a code of conduct 

and operational procedures regulating members giving effect to the state of disaster. The 

Defence Act obligated the Minister of Defence to publish such a code, yet she had failed to. 

   •   The order that the Minister of Police and Minister of Defence publish guidelines on the 

enforcing of the lockdown regulations. This order was justified, given that the existing 

directives were deficient in respect of police and soldiers' use of force. 

   •   The order that the Minister of Defence, Secretary for Defence, Chief of the Defence Force, 

Minister of Police and Acting Chief of the Johannesburg Metropolitan Police Department 

establish a mechanism for civilians to report torture by members of the Defence Force, police 

and metropolitan police during the state of disaster. This was appropriate, given the absence of 

a mechanism capable of effectively investigating lockdown brutality (the office of the Military 

Ombud was not independent of the defence ministry, and the Independent Police Investigative 

Directorate was inadequately funded and staffed); in light of the state's obligation under the 
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Torture Convention to promptly and impartially investigate suspected acts of torture; and ss 

7(2) and 12(1) of the Constitution. 

 

 DOMESTIC VIOLENCE 

 

1. KV v WV 2020 (1) SACR 89 (KZP) 

 

Domestic violence — Protection orders — When to be granted — Legislature specifically 

excluding 'unlawfulness' and only referring to conduct causing 'harm' — Domestic Violence 

Act 116 of 1998, s 1 sv 'domestic violence'. 

 

In an appeal against the confirmation by the magistrates' court of an interim protection order 

issued in terms of the Domestic Violence Act 116 of 1998 (the Act), the appellant argued that 

unlawfulness was a necessary requirement to determine whether conduct constituted domestic 

violence. The court a quo rejected this argument on the basis that there was nothing in the Act 

to provide for this and concluded that this was not what was contemplated in said Act and the 

Constitution. It found that, in any event, the appellant had in his own oral evidence, admitted 

to pushing and pulling the respondent, leading to her falling to the floor, and this conduct 

constituted domestic violence in the form of physical abuse. In confirming the interim order, 

the court found that there was, however, insufficient evidence to conclude that there was also 

verbal abuse and therefore discharged the order in that regard. 

 

Held, that, in defining domestic violence, the Act specifically excluded the word 'unlawfulness' 

and referred only to conduct that 'harms, or may cause imminent harm to, the safety, health or 

well-being of the complainant'. When the Act was enacted, the legislature was alive to the 

criminal and delictual principles dealing with abuse, but gave consideration to the rights 

protected in the Constitution, more particularly, the right to equality, freedom and security of 

the person, and violence against women and children. It introduced a wider form of protection 

by making reference to the word 'harm'. To give a more restrictive interpretation to the 

provisions of the Act would be to defeat the purposes for which it was passed. There was 

accordingly no reason to interfere with the interpretation by the court a quo. The appeal was 

accordingly dismissed. 

 

 DUTY OF POLICE TO PROTECT PUBLIC 

 

1. IMPANGELE LOGISTICS (PTY) LTD AND ANOTHER v ALL TRUCK DRIVERS' 

FOUNDATION AND OTHERS 2020 (1) SACR 536 (ML) 

 

Police — Duties of — Duty to protect public — Police refusing to intervene and prevent 

criminal activity during protest action without prior court order — Failing to comply with 

obligations under s 205 of Constitution — Matter to be brought to attention of relevant 

provincial commissioner of South African Police Service. 
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The applicants in two separate applications, that were similar in nature, sought orders 

restraining the main respondents from unlawfully damaging, obstructing, and interfering in the 

business conducted by Mbali Coal Mine; restraining and interdicting the respondents from 

impounding, detaining or obstructing in any manner whatsoever the vehicles belonging to 

Impangele Logistics; and restraining the respondents from intimidating, harassing, threatening 

or attacking any of the applicants' employees. Six police stations were also cited as respondents 

and the applicants sought orders compelling the police to assist in the enforcement of the orders. 

The particular police stations were cited because when the applicants sought assistance from 

those police stations to prevent unlawful conduct by various groups of protesters, they refused 

to intervene in clear criminal activity until the court had directed them to do so. The applicants 

provided clear evidence of the commission of criminal activities, including assault, robbery, 

hijacking, malicious damage to property, unlawful detention of vehicles, blockage of public 

roads and inciting violence, which the police failed to intervene in. 

 

The court commented that this was not the first time that the court was hearing about this kind 

of response by the South African Police Service. When matters deserving maintenance of 

public order by the police were reported, immediate response was required. To have to seek an 

order of court before action was taken on criminal activity could only serve to bring the 

criminal-justice system into disrepute. It was not the responsibility of the court to prevent, 

combat and/or investigate crimes and neither was it its function to maintain public order, and 

secure the inhabitants and their property. That was a power and authority constitutionally 

bestowed on the police in terms of s 205 of the Constitution. 

 

The court ordered that the registrar bring the judgment to the attention of the Mpumalanga 

Provincial Commissioner who was to consider whether to institute an inquiry, to consult with 

the applicants' attorneys for the purpose of fully addressing the complaints raised and to take 

measures to avoid a recurrence of similar complaints in the future. 

Two applications for interdicts restraining the respondents from unlawfully damaging, 

obstructing and interfering in the applicants' businesses and compelling the police to take action 

to prevent unlawful conduct. 

 

Order: The registrar of this court is hereby directed to bring this judgment to the attention of 

the Mpumalanga Provincial Commissioner. The Provincial Commissioner is to consider 

whether to institute an inquiry and to consult with the applicants' attorneys for the purpose of 

fully addressing the complaints raised herein, and to take measures to avoid a recurrence of 

similar complaints in the future, if necessary. 

 

 EXTRADITION 

 

1. MARSLAND v ADDITIONAL DISTRICT COURT MAGISTRATE, KEMPTON 

PARK AND ANOTHER 2020 (1) SACR 659 (GJ) 
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Extradition — Under Southern African Development Community Protocol on 

Extradition, art 10(5)(a) — Receipt of request for extradition — Article 6 of Protocol 

providing for different manner of receipt of request for extradition transmittable through 

diplomatic channel to any other authority designated by state parties — Section 4 of Extradition 

Act 67 of 1962 subject to art 6. 

 

The applicant applied on an urgent basis for the review of a decision of a magistrate not to 

release him from his provisional arrest in terms of art 10(5)(a) of the Southern African 

Development Community Protocol on Extradition. He had been arrested in Johannesburg at 

the airport as he was about to board a plane for Germany. The arrest was under a warrant issued 

by the magistrate in terms of s 5(1)(b) of the Extradition Act 67 of 1962 (the Act). Interpol had 

issued a 'Red Notice' for the applicant to be provisionally arrested pending his extradition to 

Botswana where a warrant for his arrest had been issued on charges of money-laundering. The 

applicant contended that it was only the Minister who should receive the request for extradition 

and that, until such time that the Minister had issued the s 5(1)(a) notice, no extradition request 

could be said to have been received. 

 

Held, that s 4 of the Act was subject to art 6 of the Protocol which provided for a different 

manner of receipt of the request for extradition, which could also be transmitted through the 

diplomatic channel to any, other authority designated by the state parties, and, in the present 

case, was directed to the Department of International Relations and Co-operation, which in turn 

duly forwarded it to the Director-General of the Department of Justice and Constitutional 

Development. There was no requirement in the Protocol that the Minister had to issue a s 

5(1)(a) notice as proof of such receipt, where the arrest was pursuant to a warrant issued by the 

magistrate in terms of s 5(1)(b) of the Act. 

 

Held, accordingly, that the magistrate had not erred in concluding that the applicant was not 

entitled to be discharged on the basis that the Minister did not issue a notice in terms of s 

5(1)(a) of the Act. The application was dismissed. 

 

2. CHANG v MINISTER OF JUSTICE AND CORRECTIONAL SERVICES AND 

OTHERS 2020 (2) SACR 70 (GJ) 

 

Extradition — Review of — Decision made in conflict with article 4(e) of SADC Protocol on 

Extradition, in that person entitled to immunity in requesting country — Decision ultra vires 

and set aside. 

 

Extradition — Application for — Person subject to — Whether person an 'accused' — 

Purposive interpretation required. 

 

Extradition — Nature of — Proceedings in terms of s 10 of Extradition Act 67 of 1962 — 

Magistrate not trier of fact — Function merely to determine whether person was accused by 

requesting state of crimes for which extradition sought, and to satisfy himself that sufficient 
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evidence to warrant prosecution in foreign state — Inquiry not involving determination of 

veracity of facts and magistrate able to accept certificate as 'conclusive proof' in terms of 

provision. 

 

Two competing claims were made for the extradition of the former Minister of Finance in 

Mozambique (the applicant) who served as such between 2005 and 2015, after which he 

became a member of Parliament in Mozambique. These claims resulted in two applications 

which were combined in a special hearing before the full court. It was alleged by the United 

States that the applicant had participated in schemes whereby loans for the development of 

maritime projects were diverted to government officials. The applicant was arrested in South 

Africa on 27 November 2018 in terms of an extradition treaty with the United States for trial 

in the US, on the basis that the majority of investors affected by the scheme were based there. 

The Mozambican request for the extradition of the applicant followed a few days after the US's 

request, it requesting the extradition of the applicant for trial in Mozambique in terms of the 

Southern African Development Community Protocol on Extradition. The former Minister of 

Justice in South Africa, faced with the two competing requests, decided to extradite the 

applicant to Mozambique, based on legal advice prepared by a South African government 

official who appeared to have been deliberately misled by the Mozambican authorities as to 

the immunity attaching to members of Parliament in that country, and that the applicant, by 

virtue of his position as a member of Parliament, would not be immune from arrest and 

prosecution in Mozambique. 

 

In the present matters, the applicant applied for the setting-aside of the warrant of arrest issued 

by a magistrate in terms of s 10 of the Extradition Act 67 of 1962 (the Act) and the new Minister 

of Justice counter-applied for the review and setting-aside of his predecessor's decision to 

extradite the applicant to Mozambique. In respect of the decision of the magistrate in the 

proceedings under s 10 of the Act, the new Minister contended that art 4(e) of the Protocol 

creates a prohibition on the extradition of the applicant to Mozambique in the light of his 

immunity under Mozambican law, whereas the applicant contended that the immunity did not 

subsist but was only constituted once the National Parliament was called on to consider charges 

against a member. He also argued that, given the fact that the immunity could be lifted, it was 

not of the nature of immunity contemplated in art 4(e) and was therefore not hit by the 

prohibition in the article. The applicant in the second matter, a group of civil-society 

organisations (FMO), argued that, while the applicant was immune from prosecution, he could 

axiomatically not be 'a person accused' and that the magistrate could therefore not entertain the 

inquiry, as it was required as a jurisdictional fact for the extradition inquiry that the applicant 

be a person accused of extraditable offences. 

 

Held, that, in determining whether a person was an accused for the purposes of extradition, one 

had to adopt a purposive interpretation of 'accused' in order to accommodate the differences 

between legal systems. The applicant's immunity from prosecution did not prevent him from 

being accused of the crimes set out in the warrant. The accusation and prosecution stood apart 

from one another. In terms of Mozambican law, the very procedures which could bring about 
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a lifting of his immunity presupposed that he was accused of the offences for which he would 

ultimately be charged and prosecuted if the immunity were lifted. 

 

Held, further, that the s 10 decision of the magistrate was only to commit or discharge: if the 

person was committed, then it was the Minister who decided whether the person should be 

surrendered to extradition. The magistrate was not a trier of fact. His function was merely to 

determine whether the person was accused by the requesting state of the crimes for which his 

extradition was sought, and had to satisfy himself that there was sufficient evidence to warrant 

a prosecution in the foreign state. This second inquiry did not involve a determination as to the 

veracity of the facts, and the magistrate in terms of s 10(2) merely accepted as 'conclusive 

proof' a certificate which appeared to them to be issued by an appropriate authority in charge 

of the prosecution in the foreign state, stating that it had sufficient evidence to warrant the 

prosecution of the person for the crimes in question. The magistrate had conducted the inquiry 

in accordance with the Act and his decision did not fall to be set aside by the court. 

 

In respect of the former Minister's decision to extradite the applicant to Mozambique, held, that 

South Africa's Constitution revealed a clear and uncompromising commitment to ensure that 

the Constitution and South African law were interpreted to comply with international law and, 

in particular, international human-rights law. Its courts had been committed to exacting 

compliance with its obligations under international law. South Africa was a signatory and 

member state of the Protocol, and accordingly bound by it. Therefore, whether the former 

Minister's failure to comply with art 4(e) contravened s 7(2) and s 8 of the Constitution, which 

required him to 'respect, protect, promote and fulfil' South Africa's international-law 

commitments to access to justice for its people, had to be examined. 

 

Held, further, that the Protocol had to be interpreted so as to allow empowerment in terms of 

and compliant with South Africa's international obligations. As a starting point, the former 

Minister did not have the power to extradite the applicant to Mozambique because this was 

prohibited by his immunity, and the decision was accordingly ultra vires. In reality there was 

no choice to make between the US and Mozambique. The Minister did not have the option to 

extradite the applicant to Mozambique and was faced with only one valid request, namely that 

of the US. The decision to extradite the applicant to Mozambique accordingly had to be set 

aside. The decisions were remitted to the new Minister for determination. 

 

3. S V ROCHE-KELLY 2020 (2) SACR 649 (WCC) 

 

Extradition—Application for—Requirements—Certificate in terms of s 10(2) of 

Extradition Act 67 of 1962—No format for certificate prescribed—Deposition in terms of s 

9(3) may be by way of hearsay. 

 

Extradition—Application for—Requirements—Certificate in terms of s 10(2) of 

Extradition Act 67 of 1962—No format for certificate prescribed—Statement of offences 

required by art 12.2(b) of European Convention on Extradition admissible, despite having no 
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apparent author or identification; not being signed at end; not initialled; not given under oath; 

not referred to in accompanying affidavit; and not linked to rest of documents. 

 

4. KOUWENHOVEN v MINISTER OF POLICE AND OTHERS 2021 (1) SACR 167 

(WCC) 

 

Extradition — Warrant of arrest in terms of s 5(1)(b) of Extradition Act 67 of 1962 — 

Validity of — Urgency — Arrest in terms of art 16 of European Convention on Extradition 

— Urgency not jurisdictional fact for positive response by South African authorities to request 

from foreign state in terms of that article. 

 

Extradition — Warrant of arrest in terms of s 5(1)(b) of Extradition Act 67 of 1962 — 

Validity of — Allegation that magistrate merely rubber-stamped application without 

bringing mind to bear on matter — Such allegation unfounded where magistrate, without 

having given reasons, had all necessary information placed before her in advance. 

 

Extradition — Warrant of arrest in terms of s 5(1)(b) of Extradition Act 67 of 1962 — 

Validity of — Contention that founding affidavit in support of application for warrant of 

arrest defective by reason of having been deposed to before colleague of arresting officer 
— Evidence indicating that, although two police officers worked in same department, they 

worked in separate sections, independently of each other — Warrant of arrest valid. 

 

5. MOTSA v MINISTER OF JUSTICE AND OTHERS 2021 (1) SACR 444 (GJ) 

 

Extradition — Review of — On grounds of irrationality and irregularity — Contention 

that applicant could be sentenced to death and executed in eSwatini — Undertaking by Minister 

of Justice and Constitutional Affairs in eSwatini applicant that would not be executed held to 

be sufficient assurance — Application failing. 

 

“The applicant applied for the review and setting-aside of the decision of the Minister of Justice 

that he be surrendered to the Kingdom of eSwatini, on the basis that it was irrational and 

irregular. He also sought to review the decision of the magistrate who committed him to prison 

on 14 November 2014, attacking it on the same grounds. All the parties accepted that the state 

may not surrender a person to another country if it would expose such person to a real risk of 

the imposition and execution of the death penalty. However, the applicant alleged that his 

extradition to the Kingdom might well result in such if he was convicted on the charge of 

murder, and consequently faced a real risk of a violation of his right to life, human dignity and 

right not to be treated or punished in a cruel, inhuman or degrading way, in breach of s 7(2) of 

the Constitution. In respect of the decision of the magistrate, the applicant alleged that the 

magistrate had not properly considered this fact. As to the Minister, it appeared that when 

considering the matter, the Minister had before him an undertaking and confirmation by the 

Minister of Justice and Constitutional Affairs of the Kingdom that, should the court pronounce 

the death sentence against the applicant, he as Minister of Justice would ensure that the King 

was advised to substitute the death penalty with a life sentence. The applicant argued in this 

respect that this was not sufficient assurance. There was also a second undertaking, but it was 
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common cause that that undertaking had not served before the Minister when he took the 

decision to surrender the applicant. 

 

Held, that the magistrate had in fact taken into account the possibility of the death penalty being 

imposed and also considered the undertaking, but the question of the execution, as opposed to 

the imposition of the death penalty, was not an issue which the magistrate should properly have 

had regard to: the extradition magistrate, conducting an inquiry in terms of s 10(1) of the 

Extradition Act 67 of 1962, had no power to consider whether the constitutional rights of the 

person sought to be extradited might be infringed upon extradition, and was a matter for the 

Minister. (See [9] – [10].) 

 

Held, further, that the death penalty in the Kingdom was not mandatory and was therefore only 

a possibility and not a real risk. The undertaking given by the Minister removed any real risk 

of a death sentence being executed in the unlikely event of it being imposed, and the Minister 

had correctly relied upon the undertaking in coming to his decision. The application to review 

both decisions accordingly had to fail. (See [17] – [20].)” 

 

6. MARSLAND v ADDITIONAL MAGISTRATE, KEMPTON PARK AND ANOTHER 

2021 (1) SACR 454 (SCA) 

 

Extradition — Application for — Requirements under Extradition Act 67 of 1962 — 

Southern African Development Community Protocol on Extradition — Request for 

extradition — Transmission through diplomatic channels — No requirement that request 

be received by Minister directly. 

 

Extradition — Application for — Requirements under Extradition Act 67 of 1962 — 

Southern African Development Community Protocol on Extradition — Request for 

extradition — Arrest effected under provisions of s 5(1)(b) of Act — No requirement in 

those circumstances that Minister issue notice under s 5(1)(a) of Act. 

 

7. SMIT v MINISTER OF JUSTICE AND CORRECTIONAL SERVICES AND 

OTHERS 2021 (1) SACR 482 (CC) 

 

Constitutional law — Legislation — Validity — Drugs and Drug Trafficking Act 140 of 

1992, s 63 — Power of Minister to amend schs 1 and 2 to Act — Improper delegation of 

original legislative power — Breach of separation-of-powers doctrine — Section invalid 

to extent it delegates such power to Minister. 

 

Constitutional law — Legislation — Validity — Extradition Act 67 of 1962, s 5(1)(a) — 

Issue of warrant of arrest by magistrate upon notification by Minister — Unjustified and 

unreasonable limitation of right not to be deprived of freedom arbitrarily or without just 

cause — Impossible for magistrate to exercise kind of oversight that guaranteed 

procedural safeguards and amounting to breach separation-of-powers doctrine — 

Provision invalid and unconstitutional — Constitution, ss 12 and 36 
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 PREVENTION OF CRIME 

 

1. NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS v BOBROFF AND 

ANOTHER 2020 (1) SACR 288 (GP) 

 

Prevention of crime — Forfeiture order — Application for in terms of s 48 of Prevention 

of Organised Crime Act 121 of 1998 — Proceeds of unlawful activities — Money held in 

foreign bank account — Such money subject to forfeiture in terms of POCA read together with 

provisions of International Co-operation in Criminal Matters Act 75 of 1996, ss 19 and 27 — 

Violations of income-tax and VAT laws, in respect of moneys earned unlawfully, to be dealt 

together with in terms of s 50(1) of POCA. 

 

The applicant applied for a forfeiture order in terms of s 48 of the Prevention of Organised 

Crime Act 121 of 1998 (POCA) in respect of credit bank balances in the names of the two 

respondents, in two separate bank accounts that the respondents held respectively in Israel. A 

preservation order had been granted in July 2017 in terms of s 38 of POCA. 

 

The respondents challenged the court's jurisdiction on the basis that the property sought to be 

forfeited to the state was in Israel, arguing that POCA had no extra-territorial application. They 

submitted that the fact that the preservation order had been granted, would not establish 

jurisdiction or render it unimpeachable. They contended that forfeiture proceedings were 

proceedings in rem and not penal, and that neither the personal nor the offence jurisdiction of 

the court was relevant. 

 

The applicant contended that the definition of 'instrumentality of an offence' in POCA afforded 

the South African courts jurisdiction over property so defined, regardless of where the offence 

had been committed or was suspected of having been committed. Therefore, by parity of 

reasoning, if property that was an instrumentality of an offence could be pursued elsewhere 

outside of South Africa, there was no reason why property which was 'proceeds of unlawful 

activities' should not be pursued elsewhere outside the country. 

 

Held, that it was apparent in the definitions of 'agreement', 'confiscation order', 'forcing 

confiscation order', 'foreign state', and 'letter of request' that forfeiture orders under POCA were 

capable of execution in or by foreign states that had similarly bound themselves to multilateral 

conventions to which the Republic was a signatory, or to which it had acceded and which had 

the same effect as an agreement referred to in s 27 of the International Co-Operation in Criminal 

Matters Act 75 of 1996 (ICCMA). The framework of POCA, read with the framework of 

ICCMA, especially s 19 thereof, gave South African courts jurisdiction over property situated 

in a foreign state in respect of which a forfeiture order to the state had been made, if such 

property, including money, constituted the proceeds of unlawful activities. 

 

Held, further, that various forms of misconduct by the legal practice conducted by the 

respondents in South Africa had already been established in a previous case that dealt with 
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misappropriation of trust funds and overreaching, and it was not within the court's power to 

disagree with the findings of that court. It accordingly had to accept that the respondents had 

engaged in various forms of misconduct which warranted their being struck off the roll of legal 

practitioners as attorneys. 

 

In respect of an argument by the respondents that if it were found in the present proceedings 

that the practice had been guilty of violating income-tax and VAT laws and engaged in a 

scheme to avoid being taxed on interest earned as a result, separate proceedings had to be 

instituted for such violations. 

 

Held, that the submission would be correct if such violations were in respect of ordinarily 

earned moneys upon which tax and VAT liabilities were evaded and payment of tax on interest 

earned was evaded. However, if these violations of the income-tax and VAT laws were in 

respect of moneys earned unlawfully, then the violations had to be dealt together with the 

provisions of s 50(1) of POCA. The benefits derived from such violations of the law were 

accordingly themselves the proceeds of unlawful activities. The misconduct was not a mere 

failure to adhere to the rules of the Law Society: it was conduct prohibited by POCA. The court 

granted an order as prayed for by the applicant. 

 

 PREVENTION OF CRIME: FORFEITURE 

 

1. NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS v BOTHA NO AND 

ANOTHER 2020 (1) SACR 599 (CC) 

 

Prevention of crime — Forfeiture order in terms of ch 6 of Prevention of Organised 

Crime Act 121 of 1998 — Application for order of civil forfeiture — Proportionality test 

— Property used as instrumentality of offence — Inappropriate to apply proportionality 

analysis where person from whom proceeds taken not having any lawfully recognised interest 

in property. 

 

Prevention of crime — Forfeiture order in terms of ch 6 of Prevention of Organised 

Crime Act 121 of 1998 — Application for order of civil forfeiture — Whether s 25(1) of 

Constitution protected property — Proceeds of unlawful activities did not and could not 

constitute property as envisaged by section. 

 

“The applicant applied in the High Court for a forfeiture order in terms of s 48(1) and s 50 of 

the Prevention of Organised Crime Act 121 of 1998 (POCA) in respect of the renovations 

carried out on the property of a person (the deceased) whom it alleged had received the 

proceeds of unlawful activities from a company (Trifecta). The court granted an order in terms 

of s 50 for the forfeiture of the entire property. 
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On appeal against that order the Supreme Court of Appeal (the SCA) agreed that the 

renovations were the proceeds of corruption and money-laundering, and then conducted a 

proportionality analysis to determine whether the grant of the forfeiture order would amount to 

an arbitrary deprivation of property in contravention of s 25(1) of the Constitution. It held that 

it was wrong to have forfeited the entire property, which had been acquired by means of a 

legitimate bank loan long before the criminal activities involved, and that the applicant had in 

any event applied only for the forfeiture of the value of the renovations. The court held further 

that, because the deceased had repaid funds amounting to some R411 000 to Trifecta, that 

amount had to be deducted from the value of the renovations that had to be repaid. The 

applicant applied for leave to appeal against the decision of the SCA and contended that the 

whole value of the renovations had to be forfeited in terms of s 50 of POCA. 

 

In a minority judgment per Victor AJ (Froneman J and Khampepe J concurring) the court held 

that, when the deceased availed herself of her rights under the provisions of s 25(1) of the 

Constitution, she did not do so to found a right to unlawful proceeds, but rather sought to assert 

a right against the state and to ensure that the actions of the state, the National Director of 

Public Prosecutions (the NDPP) and the courts, in granting the forfeiture order, were not 

arbitrary. The question was not how she acquired the property, but rather whether the order 

was arbitrary in requiring her to forfeit the entire value of the renovations when she had repaid 

some of that value. In order to be constitutionally compliant such an order could not be 

arbitrary, and s 25(1) requiring the same, regardless of whether the underlying property was 

lawfully acquired or not. Therefore, unlawful proceeds within the meaning of s 50(1)(a) of 

POCA fell within the scope of s 25(1) of the Constitution. 

 

The minority judgment held furthermore that s 50(1) of POCA required a court to conduct a 

proportionality analysis, regardless of whether forfeiture was sought of proceeds of an offence, 

or the instrumentality of an offence. It held that it was a fallacy to consider the deceased as 

having 'repaid' Trifecta: she was rather attempting to obfuscate the unlawful origin of the 

proceeds and in the circumstances of the case the forfeiture of the entire value of the 

renovations was proportionate. 

 

In the majority judgment, Jafta J (Madlanga J, Mhlantla J, Mogoeng CJ and Theron J 

concurring) held that there was a logical difficulty in the proposition of the minority judgment 

that the deceased's criminal conduct in acquiring and keeping the proceeds of unlawful 

activities triggered the protection-of-property rights in s 25(1). Once it was accepted that the 

deceased had no rights in the proceeds in issue and that s 25 did not give her any rights in those 

proceeds, it was logical to conclude that she had property that was protected against arbitrary 

deprivation. The protection against deprivation related to an individual's right to property. In 

the present case, on all accounts, the deceased had no claim to the proceeds to be forfeited. 

Section 25 did not itself regulate process in terms of which deprivation of property might occur. 

What the section required was that deprivation of property had to be effected only in terms of 

law of general application and that the law in question could not authorise arbitrary deprivation. 

This meant that a law that allowed arbitrary deprivation would be inconsistent with the section, 

but the deceased had not contended that POCA permitted arbitrary deprivation. There was 
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therefore no legal basis for concluding that she had a right against the state 'to ensure that the 

actions of the state were not arbitrary'. It was settled that s 25 did not create property rights, but 

protected existing ones. The deceased had no such existing right in the proceeds of unlawful 

activities and consequently there was no right in property that could be protected by s 25(1) 

against arbitrary deprivation. Proceeds of unlawful activities did not and could not constitute 

property as envisaged in s 25(1). 

 

In respect of the application of a proportionality exercise to the forfeiture of property that was 

used as an instrumentality of an offence being equally applicable to forfeiture of proceeds of 

an unlawful activity, it was inappropriate to apply such in circumstances where the person from 

whom the proceeds were taken did not have any interest which was lawfully recognised. The 

majority judgment concurred in the order of the minority judgment, that the entire amount of 

the value of the renovations had to be forfeited to the state.” 

 

2. LAND AND AGRICULTURAL BANK OF SOUTH AFRICA AND OTHERS v CPAD 

FARM HOLDINGS AND OTHERS 2020 (2) SACR 300 (ECP) 

 

Prevention of crime — Forfeiture order in terms of Prevention of Organised Crime Act 

121 of 1998 — Beneficiary of — Organ of state — No reason why could not rank as victim of 

fraudulent activity alongside private individual or entity. 

 

Prevention of crime — Forfeiture order in terms of Prevention of Organised Crime Act 

121 of 1998 — Effect of prior judicial attachment of property subject to forfeiture — Forfeiture 

order could not override or displace such prior judicial attachment. 

 

The applicant (the Land Bank) applied for an order to vary the terms of a forfeiture order in 

terms of s 53(1)(a) of the Prevention of Organised Crime Act 121 of 1998 (POCA), granted at 

the instance of the National Director of Public Prosecutions (the NDPP) in terms of which a 

certain farm was declared forfeited to the state. 

 

Paragraph 5 of the order provided that the fifth respondent (the curator to the first respondent, 

CPAD Farm Holdings) was required to return the farm to the fourth respondent, the Department 

of Rural Development and Land Reform (the Department), for reallocation, and that this would 

be regarded as payment to the state. What the applicant sought was a variation to the order to 

read that the forfeiture was subject to the rights of bondholders, and a declaration that the 

curator be entitled to proceed with the sale of the property subject to the rights of the 

bondholders. In April 2007 CPAD had caused a mortgage bond to be registered over the 

property in favour of the Land Bank, and in 2008 the latter instituted action against CPAD to 

recover amounts owing to it under a credit facility extended to CPAD in an amount of 

approximately R5,2 million. Judgment was obtained and an order was made declaring the 

property executable, and the sheriff subsequently attached the property. 

 

During October 2014 the NDPP had launched an application in terms of s 38 of POCA for a 

preservation order in respect of the property and as a result of such order the curator was 
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appointed to take control of the property. A copy of the order was served on the Land Bank 

which proceeded to confirm to the NDPP and its attorney that it held a first mortgage bond 

over the property, and that it wished to enter an appearance to exclude the Land Bank's interests 

in the property. The Land Bank received confirmation that its interest as mortgage-holder 

would be excluded from the forfeiture order, but, despite this, the eventual order was made 

subject only to 'bonds which rank in both time and efficacy'. The curator entered into 

negotiations for the sale of the property and, when a deed of sale in an amount of R8 million 

was concluded, the Department objected to it on the basis that the sale would result in the Land 

Bank receiving the full proceeds of the sale, but that this would be inequitable since the 

Department had been the victim of the fraud perpetrated upon it, which related to the 

preservation order and the subsequent forfeiture order being sought. It was common cause that 

the Department had given a grant for the purposes of 39 previously disadvantaged individuals 

to benefit from the acquisition of the farm, but, by means of certain fraudulent 

misrepresentations, the property had been transferred to, and registered in the name of, CPAD. 

The Department contended that, as a victim of the criminal conduct, it was entitled to share in 

the proceeds of the forfeited property. The Land Bank had not entered an appearance in terms 

of s 39(3) of POCA subsequent to the granting of the preservation order, it having been 

reassured that it was unnecessary, since the forfeiture of the property automatically would cater 

for its rights. Neither did the Land Bank receive notice of the application for the forfeiture order 

which was granted by default. The Department accepted that the forfeiture order ought to be 

varied to protect the Land Bank as bondholder, but argued that an appropriate order balancing 

the rights of victims of the fraud ought to be made by ensuring that the proceeds should be 

divided pro rata according to the capital losses incurred by the Land Bank and the Department. 

 

Held, that POCA sought to protect the interests of innocent third parties who had been the 

victims of fraudulent activity, and there was no reason in principle why an organ of state could 

not rank as a victim of such activity alongside a private individual or corporate entity. 

 

Held, further, that it was clear that both the Land Bank and the Department had suffered losses 

as a result of the fraud perpetrated upon them, and were accordingly both victims of the 

unlawful activity. However, the Land Bank held security in the form of a mortgage bond and 

it had perfected such security by obtaining a judgment against CPAD and an order authorising 

execution against the property, which included both capital and interest, and there was no 

reason why the Land Bank's interest in the property should be limited to the capital losses 

suffered. 

 

Held, further, that para 5 of the order could not, in the light of para 1, be construed as an 

exclusion of interest contemplated by s 54(1), but instead it had to be construed as an order to 

which effect could not be given, and had presumably been granted per incuriam. 

 

Held, further, that the forfeiture order could not, without more, override or displace a prior 

judicial attachment of the property. Where there were competing claims, those could be 

adjudicated by interpleader proceedings. 
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The court accordingly ordered that para 1 had to be amended by the insertion at the end thereof 

of the phrase 'subject to the rights of the bondholders', and para 5 replaced with an order that 

the curator was authorised to dispose of the property and pay the proceeds, after deduction of 

expenses, to the Land Bank in an amount equal to the value of its judgment as at the date of 

disposal of the property, and to the Department in an amount equal to the value of the grant 

funding paid to facilitate acquisition of the property. 

 

 PREVENTION OF CRIME: OFFENCES 

 

1. S v HORN 2020 (2) SACR 280 (ECG) 

 

Prevention of crime — Offences — Contravention of s 4 of Prevention of Organised 

Crime Act 121 of 1998 — Money-laundering — Proof of — Use of attorney's trust account 

in operation of pyramid scheme — Purpose of use of trust account simply to clothe scheme 

with appearance of rectitude and legality and not to launder proceeds thereof — Contravention 

of section not proved. 

 

The appellant, who at the time of the commission of the offences in question had been an 

attorney but was subsequently struck off the roll, predominantly because of his role in the 

commission of the theft that formed the basis of count 73, was convicted of 65 counts, including 

two counts of racketeering and one count of money-laundering involving the use of his 

attorney's trust account in the operation of a pyramid scheme together with his brother. He 

appealed against his conviction and sentence of an effective 10 years' imprisonment. The 

money-laundering charge (count 3) was a contravention of ss 4, 8 and 1 of the Prevention of 

Organised Crime Act 121 of 1998 (POCA), relating to the money in his trust account and the 

misappropriation thereof by him and his brother for purposes other than held out, with the 

effect of concealing or disguising the source, location, disposition, movement and ownership 

of the money he knew or ought reasonably to have known was the proceeds of unlawful 

activities. 

 

The court held that the actus reus required for the commission of the offence was to disguise 

the movement and ownership of the property or ownership thereof or to assist the offenders to 

avoid prosecution, or to remove or diminish the proceeds of some criminal activity. On the 

facts of the matter, however, it was a considerable stretch to conclude that what occurred in the 

trust account in any way constituted the disguising or concealing of the proceeds of criminal 

activity, as was required. The purpose of the use of the trust account was simply to clothe the 

scheme with the appearance of rectitude and legality and not to launder the proceeds thereof. 

The money was not received into the trust account for the purposes set out in s 4 of POCA and 

the conviction on the count had to be set aside. 

 

In respect of the racketeering counts, the court held that racketeering under ss 2(1)(e) and (f), 

as read with ss 2(2) and (4) of POCA, required the existence of an enterprise, a pattern of 
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racketeering activity and that the accused participated in the conduct of the enterprise's affairs 

directly or indirectly. Although the appellant had participated in the conduct of the business, 

the requirement of s 2(1)(f) of 'managing' the operation was not satisfied on the evidence, and 

the appellant had to be acquitted on one of the two counts. The convictions on most of the fraud 

counts were upheld. 

 

As regards sentence, the court took into consideration that the appellant was remorseful and 

was a suitable candidate for rehabilitation. He was in his 60s with poor health, and an 

appropriate sentence would be one of an effective six years' imprisonment. 

 

2. S v TIRY AND OTHERS 2021 (1) SACR 349 (SCA) 

 

Prevention of crime — Offences — Contraventions of s 2(1) of Prevention of Organised 

Crime Act 121 of 1998 — Racketeering in contravention of s 2(1)(e) and s 2(1)(f) — 

Possible duplication of convictions — Difference between two offences explained. 

 

3. ECONOMIC FREEDOM FIGHTERS AND ANOTHER v MINISTER OF JUSTICE 

AND CORRECTIONAL SERVICES AND ANOTHER 2021 (1) SACR 387 (CC) 

 

Fundamental rights — Freedom of expression — Whether crime of incitement to 'any 

offence' constitutional — Constitution, s 16; Riotous Assemblies Act 17 of 1956, s 18(2)(b). 

 

 

 PREVENTION OF CRIME: RESTRAINT ORDER 

 

1. STANDARD BANK OF SA LTD v NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS AND OTHERS 2020 (2) SACR 169 (WCC) 

 

Prevention of crime — Restraint order — Variation of — Final order — No provision in 

Prevention of Organised Crime Act 121 of 1998 for creditor to obtain partial discharge 

of final order — More careful examination of order should be done before order made. 

 

The applicant applied for leave to intervene in an application in which the first respondent, the 

National Director of Public Prosecutions, had obtained a restraint order in terms of s 26 of the 

Prevention of Organised Crime Act 121 of 1998 (POCA) against the estate of the second and 

third respondents and three other respondents, companies under his control. In seeking such 

leave, the applicant sought a variation order to secure the release of two motor vehicles and an 

immovable property. It was the owner of the motor vehicles under an instalment-sale 

agreement and the immovable property served as security for loans advanced by the applicant 

to one of the companies. The second respondent opposed the application, despite the fact that 

he was insolvent, and the trustees of his insolvent estate were cited as respondents in the matter. 

It appeared that there was no realisable value, as defined in POCA, in respect of any of the 
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assets in question. The applicant relied on a report of the curator bonis that the only assets with 

realisable value in the insolvent estate of the second respondent, were three insurance policies. 

The criminal case against the second respondent had commenced earlier in 2019 and had been 

postponed to February 2020, and the second respondent contended that the applicant should 

rather await the outcome of the criminal proceedings. 

 

Held, that, notwithstanding the inconvenience to the applicant and other creditors who found 

themselves in a similar position to it, there appeared to be no provision in POCA for a creditor 

to obtain what was in effect the partial discharge of a final restraint order in the circumstances 

pertaining in the present matter. A portion of a said order could not be varied or discharged 

solely on the basis of an accounting exercise which determined that certain assets subject 

thereto had no realisable value for the purposes of a possible confiscation order. 

 

Held, further, that there were several possible ways to forestall the dilemma which presents 

itself in the current matter. Restraint orders could be more carefully examined and worded 

before being made, to ensure that assets which could not contribute to any confiscation order, 

and against which creditors should be allowed to proceed, were not frozen. Furthermore, 

creditors, who found themselves in the position which the applicant did, needed to be astute in 

asserting their rights prior to any restraint order being made final. The application for leave to 

intervene was granted, but the application for substantive relief was dismissed. 

 

 SEARCH AND SEIZURE 

 

1. BK AND ANOTHER v MINISTER OF POLICE AND OTHERS 2020 (1) SACR 56 

(WCC) 

 

Search and seizure — Application for setting-aside of search warrant and seizure of items 

— Such application brought before High Court and not magistrates' court where criminal trial 

pending — Whether appropriate for High Court to decide matter prior to finalisation of 

criminal proceedings — Court declining to decide matter in circumstances of case. 

 

The applicants applied for an order against the respondents to set aside a search warrant issued 

by a police officer, and for an order directing the respondents to return to them all items seized 

from them pursuant to the warrant. The search warrant came about after the arrest of the first 

applicant outside a post office by a member of the Hawks after he had allegedly just sent a 

parcel containing two inhalers to an address in the United States of America. The police then 

drove him to his home nearby, where he conducted his medical practice, searched the house 

and seized and removed numerous items. The applicant did not consent to the search which 

commenced against his objections, and later those of his attorney. The Hawks subsequently did 

obtain a search warrant and held their search-and-seizure operation in abeyance while waiting 

for the warrant to arrive. The applicant and his wife (the second applicant) were arrested and 
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appeared in court the following morning on charges of having contravened provisions of the 

Medicines and Related Substances Act 101 of 1965, and were released on bail. 

 

The applicants contended that the search and seizure at their home were illegal in that they had 

not consented thereto, neither were they authorised by any statutory provisions. Furthermore, 

the warrant which was belatedly relied upon was also unlawful for procedural reasons and by 

reason of flaws in the warrant itself. 

 

The respondents contended that, having arrested the first applicant in the circumstances in 

which they had, they were entitled in terms of s 20 and s 23(1)(a) of the Criminal Procedure 

Act 51 of 1977 to conduct a search-and-seizure operation at the applicants' residence. The 

respondents conceded flaws in the warrant in that the specific charges were not specified and 

that the warrant did not specify what articles or documents could be searched for or seized. The 

court raised the question of whether the court was the proper forum for the raising of the 

lawfulness of the search-and-seizure operation, rather than the magistrates' court where the 

criminal proceedings were still pending. After counsel provided notes on this aspect, 

Held, that the effect, if not the purpose, of the relief sought by the applicants would be to 

remove from the court hearing the criminal trial any opportunity to weigh up the competing 

private and public interests in admitting any of the evidence seized in the search-and-seizure 

operation, if indeed it was legally obtained. 

 

Held, further, any findings by the court could quite conceivably be the subject of an appeal or 

even a series of appeals, the effect of which would be to further delay the criminal trial. It was 

also not clear at the present stage whether the state would indeed seek to use any of the material 

it obtained in the search-and-seizure operation against the applicants. 

 

Held, further, that it was desirable that the trial magistrate presiding over the criminal trial did 

so without constraints in the form of pronouncements from the High Court which touched on 

the question of what evidence was admissible before them. 

 

Held, accordingly, that the applicants had failed to satisfy the court that it should intervene at 

that stage and even before the criminal proceedings proper had commenced, or set aside the 

search warrant and order the return of the items seized and not yet restored to the applicants. 

The application accordingly had to be dismissed. 

 

2. S v MALHERBE 2020 (1) SACR 227 (SCA) 

 

Search and seizure — Search warrant — Validity of — Requirement that statement 

forming basis of application for search warrant be made under oath — Strict compliance 

required — Criminal Procedure Act 51 of 1977, s 21(1)(a). 

 

“The appellant was convicted in a regional magistrates' court of various offences relating to the 

possession of child pornography arising from a search conducted by the police on a search 

warrant issued by a magistrate. The warrant was authorised on the basis of a statement by a 
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police officer which was not made under oath and merely recorded: 'I hereby certify that the 

deponent knows and understands the contents of this statement and that the deponent's 

signature was placed here in my presence on . . . .' The police officer testified that when he 

appeared before the magistrate, no oath was administered to him and no further enquiries were 

made regarding the information relied upon by the police. 

 

Held, that the statement which formed the basis of the search warrant breached the specific 

requirements of s 21(1)(a) of the Criminal Procedure Act 51 of 1977. The law required strict 

adherence to the provisions of the section and a search warrant issued on the basis of an 

unattested statement was invalid. The magistrate should accordingly have held that the search 

warrant was issued unlawfully and was invalid. The appeal had to be upheld and the convictions 

and sentences set aside.” 

 

3. MINISTER OF POLICE AND ANOTHER v STANFIELD AND OTHERS 2020 (1) 

SACR 339 (SCA) 

 

Search and seizure — Return, in terms of s 31(1)(a) of Criminal Procedure Act 51 of 1977, 

of article seized to owner — Charges of unlawful possession of firearms withdrawn against 

accused — Accused required to show that no reasonable likelihood of criminal proceedings 

being instituted in connection with firearms in future.  

 

“The appellants appealed against a decision of the High Court which dismissed an application 

for an order that firearms seized from the respondents be returned to them, but granted an 

alternative order that the matter be referred to an inquiry in terms of s 102 of the Firearms 

Control Act 60 of 2000. 

 

The respondents had been charged with the unlawful possession of the firearms, but the matter 

had been provisionally withdrawn pending a decision by the Director of Public Prosecutions 

as to where the prosecution was to be held, given that there were other accused involved in 

other provinces who were to be charged with similar offences relating to the respondents' 

acquisition of the firearms. The appellants relied on the provisions of s 31(1)(a) of the Criminal 

Procedure Act 51 of 1977 (the CPA) which provided that if a seized article was not required at 

the trial for purposes of evidence or for purposes of an order of court, it had to be returned to 

the person from whom it was seized if such person could lawfully possess the article. 

 

Held, that for the respondents to succeed in an application for the return of the firearms it was 

necessary for them to establish that there was no reasonable likelihood of criminal proceedings 

being instituted in connection with the firearms in the foreseeable future. 

 

Held, further, that, even though the charges had been withdrawn, given the evidence before the 

court, there was a reasonable likelihood that they would be reinstated. 

 

Held, further, that the court had to decide, on a balance of probabilities, whether the appellants' 

retention of the firearms was justified, and they had clearly shown this to be the case. 
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Accordingly, the respondents were not entitled on any of the grounds in s 31(1)(a) of the CPA 

to the return of the firearms.” 

 

4. PIPERDI v MINISTER OF POLICE 2020 (1) SACR 572 (ECG) 

 

Search and seizure — Search without warrant — Validity of — Police alleging that 

plaintiff consented — Evidence indicating, however, that plaintiff not really given opportunity 

to refuse — Circumstances such that opportunity to obtain warrant, but police failing to do so 

— Search and seizure unlawful — Criminal Procedure Act 51 of 1977, ss 22(a) and (b). 

 

“The appellant appealed against the dismissal by a magistrate of his action for damages for 

unlawful search and seizure. He testified that two police officers arrived at his premises and 

told him: 'You say you are innocent so you do not mind if we walk through.' He stated that he 

gave way to the will of the policemen because he felt scared and was intimidated by their 

presence. The police officers did not ask for his permission. A third police officer dispossessed 

him of two cellphones and took him to their offices where they connected the phones to a 

laptop. He told them that he needed the phones for his business. It subsequently became 

necessary for him to contact an attorney for assistance to retrieve the phones and he incurred 

legal expenses in the amount of R5750 in this respect. 

 

Held, that the contention advanced on behalf of the appellant, that consent to conduct the search 

was not obtained and that his conduct was not voluntary, was correct. 

 

Held, further, that, considering that the one police officer had spent approximately an hour and 

a half at the appellant's premises, it was concerning that no evidence was elicited from him as 

to why he could not have secured the premises while his colleague, or perhaps some other 

member, applied for a search warrant. In the circumstances, the actions of the police officials 

were not reasonable and justifiable, whether in terms of s 22(a) or (b) of the Criminal 

Procedure Act 51 of 1977. 

 

Held, accordingly, that the magistrate's rejection of the appellant's version of the seizure was 

erroneous and no evidence had been led by the respondent's witnesses which would have 

justified the seizure under s 22(b). The appeal had to be upheld and the matter remitted to the 

magistrate for determination of general damages.” 

 

5. BUTHELEZI v MINISTER OF POLICE 2020 (2) SACR 21 (GJ) 

 

Search and seizure — Search — Without warrant — Consent to search — Must be 

informed consent — Police accompanied by violent mob entering plaintiff's premises in search 

of missing child and warning plaintiff of consequences of not allowing search — Such search 

not with informed consent. 
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Search and seizure — Search — Without warrant — Validity of — Police searching for 

missing child — Owner of premises obliged in circumstances to render assistance in search for 

child and give consent for search. 

 

Search and seizure — Search — Without warrant — Validity of — Police searching for 

missing child but another policeman entering premises to ascertain whether owner of premises 

had been licensed to sell liquor — Such further search wrongful and owner entitled to 

compensation of R30 000. 

 

“The appellant appealed against the dismissal by a magistrate of his claim for damages against 

the respondent for an allegedly unlawful entry into his home and illegal search without a 

warrant in full view of members of the community who had gathered around his house. The 

magistrate, without giving her reasons for so finding, found that the search was lawful. The 

presence of the police in the area was motivated by a report of a missing child, and, in following 

up on the report, the police went to the area to search for the child. They were accompanied by 

an angry mob of people who pointed out places where the child had last been seen. They 

pointed out the appellant's premises from where he conducted a shop and sold liquor, having a 

licence to do so. Entry was gained to the premises by a police officer who put it to the appellant 

that the angry crowd demanded that the police search his premises. On this basis the appellant 

allowed the police to search his premises. They did not find the child, but during the search 

they discovered the liquor on the premises and contacted a colleague who dealt with liquor-

licensing issues. Said colleague arrived and asked the appellant to produce his liquor licence, 

which he did. 

 

Held, that the search of the appellant's premises did not meet the requirements of either s 25 or 

26 of the Criminal Procedure Act 51 of 1977 and to the extent that the magistrate relied on 

those sections as the basis for her finding that the search was lawful, she was in error. 

 

Held, further, that in circumstances where the appellant was told by the police that he had to 

consent or suffer the consequences of an angry crowd that demanded the police search his 

house, and where he had a right to be protected by the police from the crowd threatening 

violence against him, consent in those circumstances had not been freely given and did not 

render the search lawful. 

 

Held, however, that the police had a duty to look for the child, and in the circum- stances of a 

search for a missing child, where time was of the essence, the information given to the police 

that the child had been seen at his shop sufficed to warrant looking for the child in his house. 

Provided that the police then conducted the search for the child in a careful and respectful way, 

the intrusion was not modest, and the potential gain was great in the interest of the child's 

safety. The police had done their duty and the appellant had complied with his duty in assisting 

the police to help find the missing child, and there was accordingly no injuria. 

 

Held, further, that there was no basis for the search of the appellant's house to be used to 

question him and seek verification that he held a valid liquor licence. There was no suggestion 
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that the appellant had ever consented to the liquor-licence officer entering the premises for that 

purpose. It was abusive and amounted to an unreasonable and wrongful entry into the 

appellant's home. In the circumstances, compensation in an amount of R30 000 would be 

appropriate for the wrongful search.” 

 

6. RESIDENTS, INDUSTRY HOUSE v MINISTER OF POLICE AND OTHERS 2021 

(1) SACR 66 (GJ) 

 

Search and seizure — Search — Without warrant — Validity of — Search conducted in 

cordoning-off operation authorised under s 13(7) of South African Police Service Act 68 of 

1995 — Power given to police officers in terms of ss 13(7)(c) constituted violation of right to 

privacy protected by s 14 of Constitution, was overbroad, and did not pass constitutional 

muster. 

Search and seizure — Search — Without warrant — Validity of — Search conducted in 

cordoning-off operation authorised under s 13(7) of South African Police Service Act 68 of 

1995 — Authorisations granted for ulterior motive and invalid. 

Words and phrases — 'Public order' — Meaning of in s 13(7) of South African Police 

Services Act 68 of 1995. 

 

The South African Police Service (the SAPS) invoked the provisions of s 13(7) of the South 

African Police Services Act 68 of 1995 (the SAPS Act) to cordon off areas in the inner city of 

Johannesburg and conduct warrantless searches in 11 buildings occupied by some 3000 people. 

Each of the 13 applications for authorisation in terms of s 13(7) was supported by a letter from 

the station commanders concerned, motivating the utilisation of the provision. The 

authorisations were granted by various provincial commissioners of the SAPS. Officials from 

the Department of Home Affairs and officers of the Johannesburg Metropolitan Police 

Department assisted the police officers in the searches, and the search operations resulted in 

arrests of undocumented foreigners. In the present application, the applicants sought an order 

declaring s 13(7) constitutionally invalid and the review and setting-aside of all the 

authorisations in terms of the Promotion of Administrative Justice Act 3 of 2000 (PAJA). They 

contended that the provision was constitutionally invalid in its entirety since it permitted 

warrantless searches of a person, a person's home and property, and the seizure of their 

possessions, thereby infringing the right to privacy entrenched in s 14 of the Constitution. They 

argued that s 22 of the Criminal Procedure Act 51 of 1977 (the CPA) adequately provided for 

warrantless searches. The police contended that the limitation of the fundamental right to 

privacy was reasonable and justifiable within the meaning of s 36 of the Constitution. 

 

Held, that the scope of the relief sought by the applicants, in declaring the whole of s 13(7) 

constitutionally invalid, on the basis that it infringed the s 14 of the Constitution, was 

impermissibly broad: neither ss 13(7)(a) nor (b) infringed right to privacy in s 14 of the 

Constitution, and the power granted by the section was an important legislative mechanism that 

enabled the police service to discharge its constitutional mandate effectively. (See [21] – [22].) 
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Held, that the power given to police officers in terms of s 13(7)(c) to search someone's person, 

home and property, and to seize their possessions, indisputably constituted a violation of the 

aforesaid right to privacy protected and the court therefore had to assess whether that statutory 

2021 (1) SACR p67 limitation was reasonable and justifiable in terms of s 36 of the 

Constitution, in an open and democratic society based on human dignity, equality and freedom. 

(See [24] – [25].) 

 

Held, that s 13(7) could have achieved its ends through other means less damaging to the right 

to privacy. Less restrictive measures, such as provided by s 22 of the CPA existed to achieve 

the purpose of s 13(7)(c) of the SAPS Act. The extent of the invasion of the innermost 

component of the personal right to privacy authorised by the section was substantially 

disproportionate to its public purpose and was clearly overbroad in its reach, insofar as it also 

permitted warrantless, extensive and intrusive searches of private homes and the persons inside 

them. It was furthermore deficient in failing to guide police officers as to the manner in which 

searches were conducted. Section 13(7)(c) was overbroad and did not pass constitutional 

muster. The declaration of unconstitutionality should be prospective and, in the light of the 

substantial public-interest considerations at issue, that the declaration of invalidity be 

suspended for 24 months to allow the legislature an opportunity to cure the constitutional 

defect. (See [45] – [50].) 

 

Held, further, in respect of the PAJA review, that the authorisations in question, in giving the 

police blanket permission to carry out warrantless searches in the areas specified in the 

applications, contravened s 13(7) of the SAPS Act, as that section did not extend to authorising 

the police to carry out warrantless searches and seizures. The decisions accordingly fell to be 

set aside in terms of s 6(2)(f)(i) of PAJA. (See [63] and [66].) 

 

Held, furthermore, that the decisions to issue the authorisations to the three inner-city police 

stations were taken for an ulterior purpose or motive, as the raids during which the searches 

were conducted were intended in large part to achieve objectives other than 'to restore public 

order or ensure the safety of the public in a particular area'. The ulterior purposes were to enable 

the Department of Home Affairs to search homes and arrest those suspected of being illegal 

immigrants, without a warrant. It was impermissible for immigration officials to carry out 

random searches without a warrant under the guise of s 13(7). The further ulterior purpose was 

to enable the City to survey the occupants of the buildings occupied by the applicants to deal 

with 'hijacked buildings' which were described as a major problem in the inner city. (See [68] 

– [69] and [72].) 

 

Held, further, that, since 'public order' had a broader 'public collective' connotation than simply 

maintenance of law and order, what had to be demonstrated in each of the applications was that 

the operations were necessary to restore the normality and security of the community in the 

areas specified in the applications, but no such motivation appeared in any of the 13 

applications which the decision-makers considered. The decision-makers had not applied their 

minds to the material before them before issuing the written authorisations and had simply 
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rubber-stamped them, and the authorisations had to be reviewed and set aside. (See [84] and 

[97] – [98].) 

 

Held, further, that the undisputed facts demonstrated an egregious abuse of an infringement of 

the applicants' constitutional rights to privacy and dignity and they were entitled to a 

declaratory order that the searches, seizures, fingerprinting and arrests conducted at their homes 

unjustifiably infringed their right to dignity and privacy as protected by ss 10 and 14 of the 

Constitution. (See [104].) 

 

7. OOSTHUIZEN v MAGISTRATE, HERMANUS AND OTHERS 2021 (1) SACR 278 

(WCC) 

 

Search and seizure — Search warrant — Validity of — No expiry date provided for in 

warrant — Warrant of force until executed — Specification of expiry date salutary practice, 

but not commanded by Criminal Procedure Act 51 of 1977. 

 

Search and seizure — Search warrant — Validity of — Particularity regarding alleged 

offence — Wrong provision identified or confusion created by description of suspected 

offence, rendering warrant invalid. 

 

Search and seizure — Search warrant — Validity of — Category of articles liable to be 

seized strikingly broad and permission granted for seizure of 'all electronic equipment' 

failing to sufficiently distinguish between devices themselves and material on devices — 

Scope of privacy risks posed by search and seizure of electronic communication devices 

significant — Warrant invalid. 

 

“The applicant applied for the setting-aside of a search warrant issued by a magistrate in terms 

of s 21, read with s 20 of the Criminal Procedure Act 51 of 1977 (the CPA), authorising one 

Capt Rossouw of the South African Police Service to enter and search the applicant's premises 

and to seize articles, including cannabis and cannabis oil. In seeking the order, the applicant 

contended that the objective jurisdictional facts for the issue of the warrant were not present; 

that the warrant was vague, overbroad and not reasonably intelligible; and that the magistrate 

had failed to apply his mind properly to the issue of the warrant. It was argued that as the 

warrant contained no date next to the words 'warrant valid until' on which the warrant would 

'expire' and that this rendered the warrant overbroad in its duration. It was further argued that 

the warrant made incorrect reference to provisions of the Drugs and Drug Trafficking Act 140 

of 1992 (the Drugs Act). The applicant also took exception to the articles which Capt Rossouw 

was entitled to seize, which included a category of articles described as '(a)ll electronic 

equipment which include cell phones, desktop computers, laptops and iPads'. 

 

Held, that s 21(3) of the CPA provided that a search warrant was of force until it was executed. 

The specification of an expiry date for a warrant would plainly be a salutary practice but it was 

not one commanded by the CPA. Since in the present case the warrant was executed on the 

same day on which it was issued, it was not possible to say that the magistrate would not have 
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cancelled the warrant if it was not executed within a reasonable period of time and that attack 

on the warrant accordingly had to fail. (See [45] – [47].) 

Held, further, that the provisions of the Drugs Act which proscribed possession of and dealing 

in cannabis were ss 4(b) and 5(b) respectively, whereas the warrant identified as the suspected 

offences contravention of ss 4(a) and 4(b) which proscribed possession of and dealing in 

entirely different substances. Part III of the warrant did make reference to 'Cannabis and 

Cannabis oil', but included in parentheses after these words, a reference to 'Dronabinol', a 

substance which was listed as a dangerous dependence-producing substance in part II of sch 2 

to the Drugs Act and was expressly excluded from the reference to cannabis in part III to sch 

2. Captain Rossouw's affidavit also erroneously identified s 5(a) of the Drugs Act as the 

provision which prohibited the cultivation of cannabis and the manufacture of cannabis oil and 

his affidavit made no reference to dronabinol. (See [50] and [52].) 

 

Held, further, that the requisite particularity was absent not only when the relevant provision 

governing a statutory offence was not identified, but also when the wrong provision was 

identified or when confusion was created by the description of the suspected offence. The errors 

in the warrant not only rendered it invalid on the grounds of vagueness and a lack of reasonable 

intelligibility, but also evinced evidence of the magistrate's failure to apply his mind properly 

in issuing the warrant. (See [57] and [59].) 

 

Held, further, that the category of articles liable to be seized was strikingly broad. While the 

description 'all electronic equipment' was arguably narrowed by the reference to specific types 

of electronic devices, the warrant did not distinguish between the devices themselves and any 

material or information stored on them, let alone identify the material to be seized as material 

which might have a bearing on the suspected offence. The scope of the privacy risks posed by 

the search and seizure of electronic communication devices was significant. (See [69] – [70] 

and [72].) The warrant accordingly fell to be set aside.” 

 

 

 

 UNFITNESS TO POSSESS FIREARM 

 

1. S v AR AND OTHERS 2020 (1) SACR 580 (WCC) 

 

Arms and ammunition — Declaration of unfitness to possess firearm in terms of s 

103(2)(a) of Firearms Control Act 60 of 2000 — Minors convicted of offences involving 

violence or dishonesty and sentenced as contemplated by para 7(c) of schedule 2 — 

Inappropriate to make declaration that accused 'not unfit to possess firearms'. 

 

Three matters came before the court on automatic review in which minors were convicted of 

crimes involving either violence or dishonesty and in each of the matters a sentence was 

imposed as contemplated by para 7(c) of schedule 2 to the Firearms Control Act 60 of 2000 
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(the Act). The magistrates in two of the cases recorded on the J15 form that the accused was 

'not unfit to possess a firearm' and, in the other, recorded that no order was made in terms of s 

103(1) of the Act. The court queried the appropriateness of making such orders. 

 

Held, that, on conviction in all three cases, the court was required in terms of s 103(2)(a) to 

enquire and to determine whether the person involved was unfit to possess a firearm, and such 

enquiries were conducted, albeit cursorily. The Act, however, did not require a declaration that 

a person was 'not unfit' to possess a firearm, or indeed that such person was 'fit' to possess a 

firearm. Where unfitness was determined, a declaration was required, but the converse did not 

apply, and it was in the interests of justice that any declaration be limited to that which was 

expressly required by s 103(2)(b). It was further relevant that the matters involved the 

conviction of child offenders. The effect of making a 'fitness' order was that it risked sending 

an inappropriate message to young offenders that, despite violent criminal conduct, they were 

considered fit to possess a firearm. In the context of the serious challenges faced by this 

country, of violent crime, this was not in the interests of justice. The sentences in each case 

were altered accordingly to read that no order was made in terms of s 103(2)(b) of the Act. 

 

 RENEWAL OF FIREARM LICENCE 

 

1. NATIONAL COMMISSIONER OF POLICE AND ANOTHER v GUN OWNERS OF 

SOUTH AFRICA 2021 (1) SACR 44 (SCA) 

 

Arms and ammunition — Licensing — Renewal of licence — Interim interdict preventing 

South African Police Service from applying, implementing and enforcing various provisions 

of Firearms Control Act 60 of 2000, pending final relief — Set aside on appeal — 

Requirements for interim interdict not met — Impermissible restraint on exercise of statutory 

power, violating principle of separation of powers — Firearms Control Act 60 of 2000, ss 24, 

27 and 28. 

 

Trial — Presiding officer — Conduct of — Role of judge as neutral arbiter — Judge, of own 

accord and with applicant's approval, amending final relief sought — Amounting to descending 

into arena, was inappropriate and rendered court susceptible to allegation of bias. 

 

Gun Owners of South Africa (GOSA) sought and obtained an urgent interim interdict against 

the Commissioner of the South African Police Services and the Minister of Police (together, 

SAPS), prohibiting SAPS from demanding or accepting the surrender of firearms by licence-

holders whose firearm licences expired because they failed to renew their licences within the 

time frames prescribed by the Firearms Control Act 60 of 2000 (the FCA). * 

The basis for the relief was the alleged infringement of a clear prima facie right to 

administrative justice: a legitimate expectation that the authorities would have disposed of a 

system imposing limits which they had conceded on other occasions had no justification and 

could not be administered. SAPS contended that the relief sought amounted to amending or 

overriding those parts of the Act GOSA found objectionable, without declaring them 
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inconsistent with the Constitution and invalid — a clear breach of the separation of powers. 

(See [4] – [5].) 

During oral argument, and of his own accord, the presiding judge proposed to GOSA's counsel 

that certain amendments be made to the final relief it had sought, and subsequently an amended 

notice of motion was delivered. The effect was that the initial alternative final relief (also 

amended) became the main final relief — that the periods as referred to in ss 24, 27 and 28 of 

the FCA be extended in order for people who hold expired licences to apply for the renewal 

thereof on good cause shown. Initially, before the proposed amendment, this relief was for an 

extension — across the board — for the holders of expired licences to apply for their renewal, 

ie without the limitation of good cause shown. The initial main final relief, that it be declared 

that firearm licences were valid for the lifetime of the holder, was abandoned after the judge 

indicated that it was not competent, as was GOSA's motion for a structural interdict. (See [6] 

and [22] – [24].) 

The court a quo concluded that GOSA had shown 'a prima facie arguable case' for the grant of 

a declaratory order envisaged in the main relief as amended. It based this conclusion, inter alia, 

on an annexure to regulations under the FCA (Form 518), which provides for the renewal of 

expired licences; and on assertions concerning the need for an interdict in GOSA's founding 

affidavit. (See [40].) 

In the SAPS appeal to the Supreme Court of Appeal: 

 

Held 

The relief sought in the amended notion of motion was fundamentally different from the final 

relief initially sought by GOSA. It went beyond its founding affidavit and resulted in a new 

case for GOSA being put up at the instance of the court itself. This was inappropriate because 

there was a real risk that judicial intervention of this kind may render the court susceptible to 

an accusation of bias; and because it was a core principle of our adversarial system that the 

judge remain neutral and aloof from the fray. The initial main relief was inconsistent with the 

express provisions of the Act. This meant that the application had no reasonable prospect of 

success, and it ought to have been dismissed on that basis. (See [23], [25], [27] – [28] and [30] 

– [35].) GOSA's alleged legitimate expectation was neither reasonable nor legitimate. A 

concession by the relevant authorities or the SAPS, of incapacity to administer the Act, could 

not be regarded as a clear and unambiguous representation that firearm licences (valid only for 

a limited period under the Act) would be extended to the lifetime of their holders; or that 

expired firearm licences would be extended contrary (in both instances) to the express 

provisions of the Act. The so-called legitimate expectation was not one that was lawful or 

competent for an authorised functionary to make. When a firearm licence terminated as 

contemplated in s 24(1) of the Act, it came to an end by the operation of law; it was no longer 

valid and thus could not be extended. A statutory proscription could not found a legitimate 

expectation. (See [39] – [40].) 

 

On the facts, GOSA did not establish a prima facie right either. The founding affidavit 

contained bald and generalised assertions which were simply conclusions, with no factual or 

evidential basis. The purported renewal of expired licences in Form 518 was at odds with the 

express provisions and purpose of the FCA. It was a settled principle of statutory construction 
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that regulations made under a statute could not be used to interpret the governing statute. 

Accordingly, the main relief sought (as amended) had no reasonable prospect of success. (See 

[40] – [41] and [45].) 

 

There was no merit in GOSA's claims that it would suffer irreparable harm if the interim 

interdict was not granted; that it had no alternative remedy; and the balance of convenience 

favoured the grant of the interim interdict. The interdict cut across the powers vested in the 

appellants by the FCA, preventing them from implementing and enforcing its provisions, and 

thus disrupting executive functions conferred by law. It followed that the requirements for 

interim relief had not been met. The interim interdict granted against the appellants was 

constitutionally inappropriate. It violated the principle of separation of powers and guaranteed 

the unlawful possession of firearms. It would therefore be set aside. (See [44] – [49] and [51] 

– [52].) 

 

 PLACE OF SITTING OF COURT 

 

1. S v MAVIMBELA AND OTHERS 2021 (1) SACR 145 (MM) 

Court — Proper function of — Coordination and management of courts — Authority to 

coordinate courts lay with Judge President of division — Superior Courts Act 10 of 2013, ss 

8(4)(b), (c) and 8(6). 

 

Court — Proper function of — Place of sitting of court — Regional court — Decision as 

to where regional court should sit, vesting in Judge President — Superior Courts Act 10 of 

2013, ss 8(4)(b), (c) and 8(6). 

 

The Judge President of the Mpumalanga Division set down this matter for a special review 

because of the refusal by the Regional Court President (the RCP) of Mpumalanga for the 

regional court to sit at the Skukuza court building used by a periodical magistrates' court, 

located within the Kruger National Park, despite the Judge President having issued a directive 

in this regard in terms of s 8 of the Superior Courts Act 10 of 2013 (the Act). 

 

Held, that the authority to coordinate the judicial functions of all magistrates' courts in a 

province lay with the Judge President of the division. When the Department of Justice and 

Correctional Services exited the management of the courts, the judiciary replaced it to ensure 

that there was a common systematic well-coordinated judicial management, and at the 

provincial level it was the responsibility of the Judge President to achieve this. (See [18].) 

 

Held, further, that the RCP's reliance on ss 8(4)(b) read with s 8(6) of the Act was misplaced. 

Whereas the management of the judicial functions of each court rested with the head of that 

court, whether it was a Judge President or a magistrate, it was the Judge President who was 

responsible for the coordination of all magistrates' courts within that jurisdiction. The directives 
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issued by the Judge President served to coordinate the judicial functions of the court within the 

meaning of s 8(4)(c) and were accordingly valid and binding on the RCP. (See [20] – [22].) 

 

 RECUSALS 

 

1. BENNETT AND ANOTHER v THE STATE: IN RE S v PORRITT AND ANOTHER 

2021 (1) SACR 195 (GJ) 

 

Trial — Presiding officer — Recusal of — More and more recusal applications being brought 

as tactical device or because litigant did not like outcome of interim order — Recusal of 

presiding officer should not become standard equipment in litigant's arsenal, but should be 

exercised for true objective of securing fair trial. 

 

 WITHDRAWAL OF LEGAL REPRESENTATIVE BY ACCUSED 

 

1. S v QUMBA 2021 (1) SACR 227 (ECM) 

 

Trial — Accused — Legal representation of — Legal representative withdrawing for 'ethical 

reasons' — Legal representative acting on Legal Aid instructions — Magistrate not requiring 

legal representative to make application for withdrawal and not advising accused of right to 

legal representation by other Legal Aid representative, but hurriedly proceeding with case — 

Gross irregularities committed vitiating conviction and sentence. 

 

“In a matter that came before the court on automatic review it appeared that at a certain stage 

the accused's legal representative, who was from Legal Aid South Africa, withdrew for what 

he called 'ethical reasons'. The magistrate proceeded to advise the accused of his right to legal 

representation by an attorney of his choice, at his own expense, but stopped short of advising 

him of his right to legal aid. The accused then chose to conduct his own defence. 

 

Held, that it was the court who allowed the withdrawal of a legal representative upon 

application for such withdrawal, after having been advanced good cause for such request. In 

the present case, the legal representative made no such application but merely informed the 

court that he was out of the case. Had the magistrate followed the proper steps of calling upon 

him to make a detailed application, she might not have denied the accused his right to legal aid. 

The legal representative had a duty to inform Legal Aid South Africa about his withdrawal and 

it was only Legal Aid South Africa which had a final decision whether to grant or refuse legal 

aid to the accused. (See [19].) 

Held, further, that the hurried manner in which the trial was conducted after the withdrawal by 

the accused's attorney called for censure. The magistrate had violated the accused's 

constitutional rights and failed to ensure that he was provided with copies of the docket and/or 

any other information which would have assisted him to be fully prepared for trial. There had 

been serious, gross irregularities which called upon the court to interfere with the conviction. 

In the result, the conviction and sentence were set aside. (Paragraphs [20] – [21] and [29].)” 
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 SENTENCING 

 

1. S v SOLOMON AND OTHERS 2021 (1) SACR 533 (WCC) 

 

Sentence — Prescribed sentences — Imposition of in terms of Criminal Law Amendment 

Act 105 of 1997 — Substantial and compelling circumstances — What constitutes — 

Period spent in detention awaiting trial — Pre-sentencing detention could possibly, on own, 

constitute substantial and compelling circumstance justifying departure from prescribed 

minimum sentence — Application of to sentences of life imprisonment. 

 

“In the sentencing of six accused convicted of a myriad of serious crimes involving gang-

related activities, including convictions of murder in respect of four of the six accused, the 

court was required to consider the effect of pre-sentencing detention in imposing sentence. The 

court noted that the general trend of deducting an equivalent period of the pre-sentencing 

detention from what would otherwise have been an appropriate sentence presented conceptual 

difficulty when life imprisonment was the prescribed sentence and there were no other 

circumstances justifying a departure from the statutorily ordained sentence. 

 

Held, that pre-sentencing detention could possibly, on its own, in such circumstances, be a 

substantial and compelling circumstance justifying departure from a prescribed minimum 

sentence. But the reason why it should not ordinarily be regarded as such was because the court 

had to determine an appropriate sentence without regard to the parole exclusion period, and the 

period actually imposed was what mattered. In the present case the length of the pre-sentencing 

detention was not so gross, however, as to warrant a departure from the mandated life sentence. 

(See [24] – [28].)” 

 

 EVIDENCE OBTAINED UNCONSTITUTIONALLY  

 

1. S v NDLOVU AND OTHERS 2021 (1) SACR 299 (ECG) 

 

Evidence — Admissibility — Constitutional exclusion, under s 35(5) of Constitution Act 

108 of 1996, of evidence obtained in a manner that violates any right in Bill of Rights — 

Evidence not conscripted and appellants not compelled to participate in discovery of articles in 

chalet — Breach of the appellants' right to privacy not undermining reliability of evidence — 

Police officials having acted in good faith — Evidence relevant and essential to substantiate 

charges — Evidence admissible. 

 

Conservation — Rhino horn — Unlawful hunting of — Sentence — Various charges 

arising from 10 incidents of rhino poaching occurring over period of three years at various 

farms and nature reserves — Effective sentence of 25 years' imprisonment not disproportionate 

to seriousness of offences. 
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 CALLING OF WITNESSES BY THE COURT 

 

1. S v ERNEST 2021 (1) SACR 324 (KZP) 

 

Evidence — Witness — Calling by court — Section 186 of Criminal Procedure Act 51 of 

1977 — When appropriate — Conflict between evidence of witness and contents of medico-

legal report — Court ought to have called pathologist. 

 

“The appellant was convicted in a regional magistrates' court of murder. The appellant's 

defence was one of private defence in that he alleged that the deceased, who had previously 

threatened him, approached him together with two other men, holding a firearm in his hand 

(pointed at the ground) and threatening to kill him. At the time the appellant had his back to 

his vehicle. He cocked his firearm and fired two warning shots into the tar road which caused 

the deceased's companions to flee, but the deceased kept on moving towards him. Fearing for 

his life, he fired at the deceased and killed him. It was conceded on appeal that the magistrate 

had made several misdirections on the evidence and that the evidence of the eyewitness (the 

deceased's girlfriend) relied upon by the state was contradicted by the pathologist's report — it 

described the bullet entry wound as being 'distant entry wounds' whereas the witness said that 

the appellant had shot the deceased from one foot away. 

 

Held, that, faced with a potential contradiction between the version of the appellant and the 

findings in the medico-legal report, which was crucial, the regional magistrate ought to have 

exercised her discretion in terms of s 186 of the Criminal Procedure Act 51 of 1977 to call the 

pathologist to clarify the wounds and injuries suffered. The magistrate had erred in interpreting 

the pathologist's report and using it as a yardstick to determine that the appellant exceeded the 

boundaries of self-defence. (See [24].) 

 

Held, further, that it was evident from the record that the magistrate, in reaching that 

conclusion, had disregarded the evidence tendered by the appellant. Some action on his part 

was required to protect his own life and in a split second he decided to shoot two warning shots, 

which did not deter the deceased. Instead, he kept on advancing towards him with a firearm. 

The state had failed to prove unlawfulness and the appellant's conduct in defending himself 

against the deceased, constituted self-defence. The appeal had to be upheld. (See [25].)” 
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 LOST OR DESTROYED RECORDS 

 

1. S v MENTOOR 2020 (1) SACR 104 (WCC) 

 

Trial — Record — Lost, destroyed or incomplete — Procedure to be followed in 

reconstruction — Notes made by magistrate required to be certified by magistrate as correct 

— Rules of the Magistrates' Courts, rule 66(5). 

 

Trial — Record — Lost, destroyed or incomplete — Procedure to be followed in 

reconstruction — Confirmation of reconstructed record not to be done in informal manner — 

Magistrates' Courts Act 32 of 1944, s 12. 

Plea — Plea of guilty — Questioning in terms of s 112(1)(b) of Criminal Procedure Act 

51 of 1977 — Record partially incomplete and magistrate questioning accused again — 

Procedure irregular unless earlier proceedings had been set aside. 

 

Sentence — Correctional supervision — Imprisonment from which accused may be 

released and placed under correctional supervision at discretion of Commissioner of 

Correctional Services, s 276(1)(i) of Criminal Procedure Act 51 of 1977 — Court not 

entitled to impose ancillary restriction that accused not be released before undergoing 

rehabilitation. 

 

In a matter that came before the High Court on review the accused had been convicted in a 

magistrates' court on 14 February 2019 on a charge of housebreaking with the intent to steal 

and theft, after he was questioned in terms of s 112(1)(b) of the Criminal Procedure Act 51 of 

1977. The matter was then postponed for the compilation of a correctional and probation 

officers' reports. When the matter resumed on 30 May 2019 the magistrate noted that the record 

of the earlier proceedings was incomplete and proceeded with a 'reconstruction' of the record 

by 'informally' reading to the accused the reconstructed proceedings and then questioning the 

accused again in terms of the provisions of s 112(1)(b). During such questioning the accused, 

unlike in the earlier proceedings, denied knowledge of the unlawfulness of his action and 

claimed to have been under the influence of drugs at the time. The court nonetheless convicted 

the accused again and sentenced him to 24 months' imprisonment in terms of s 276(1)(i) of the 

CPA, with an additional order that he was only to be considered for release once he had 

completed the drug-rehabilitation programme.  

 

On review, held, that the so-called reconstruction of the proceedings did not comply with the 

provisions of rule 66(5) of the Rules of the Magistrates' Courts, which required that any notes 

made by the magistrate during the course of the proceedings, that were used in the 

reconstruction of the record, were required to be certified by the magistrate as correct. 

Furthermore, all appearances of an accused person in court had to take place in terms of the 

provisions of the Criminal Procedure Act 51 of 1977 (the CPA) and s 12 of the Magistrates' 

Courts Act 32 of 1944, and nothing could be done in any informal manner, including the 

confirmation of the reconstructed record. 
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Held, further, that it was irregular for the magistrate to question the accused on the same charge 

on more than one occasion in terms of the provisions of s 112(1)(b) of the CPA unless the 

earlier proceedings had been set aside on review or appeal by the High Court. When the accused 

denied that he knew that what he was doing was wrong, the magistrate ought to have stopped 

the proceedings and referred the matter for review in terms of the provisions of s 304A of the 

CPA. 

 

Held, further, that the ancillary order to the effect that the accused should not be released before 

he underwent rehabilitation, was an incompetent order, as it interfered with the proper exercise 

of the functions of the Commissioner of Correctional Services. The conviction and sentence 

were set aside. 

 

2. S v NKHAHLE 2021 (1) SACR 336 (FB) 

 

Appeal — Record — Lost, destroyed or incomplete — Mechanical recording of 

proceedings defective — Reconstruction made impossible by lack of notes of any of 

participating parties — Failure to keep such notes deprecated. 

 

Appeal — Record — Lost, destroyed or incomplete — Mechanical recording of 

proceedings defective — Steps to be taken to ensure that records properly recorded and 

stored and that contemporaneous notes by parties be kept for period of five years. 

 

 

 


