
 

 

  

 

       

  

  

 

   

   

  

 

   

 

   

   

    

 

   

 

 

    

    

  

 

    

 

 

  

  

     

  

   

   

Centre for Child Law v NN and Others (32053/2014) [2017] ZAGPPHC 682 (25 October 2017) –

Reportable

Court: Gauteng Division, Pretoria

Case No: 32053/2014

Date(s) heard: Not obtained

Delivered: 25 October 2017

Judge: Janse van Niewenhuizen, J

DESCRIPTION

Children’s Rights – Babies switched at birth – where babies were switched at birth and raised by their non-biological 
parents – the court found that it was in their best interested to remain with the non-biological parents – It was held

that they were de facto adopted by their non-biological parents

SUMMARY

(Par 1 - 8) The court had made an order on 16 November 2015 that children who were switched at birth should remain 
with their non-biological parents and that the biological parents should have reasonable contact with those children. 
These were the reasons for the judgment. The children, a boy (Z) and a girl (M) were born on 2 August 2010 at Tambo 
Memorial  Hospital. The  boy’s  mother  instituted  maintenance  proceedings  against  his father  who  disputed  paternity. 
Tests were run, and they concluded that neither the mother nor the father was the biological parents of the boy. The 
hospital conducted an investigation which concluded that their child was switched at birth with another child.

(Par 15 – 34) Both mothers were very shocked by the results of the investigations and had to undergo therapy together 
with the children and the fathers. The girl’s father was no longer involved with the mother. However, he had a very 
close relationship with the child and had conducted traditional ceremonies to welcome the child into his family. He had 
even named the child after his mother. An investigation by the Child, Adolescent and Family Unit (CAFU) revealed 
that  although  the  children  had been  gradually  introduced to  their  biological  mothers,  their  bonding  with  their  non- 
biological  (psychological)  mothers  was  very  strong.  Based  on  the  findings  of  CAFU,  the curator for  the  children 
recommended that it would be in their best interest to remain in the care of their psychological parents.

(Par 35 - 37) The court then considered customary law and traditions in light of a report by T Nhlapo, Emeritus Professor 
specialising in cultural traditions. He emphasised the importance of extended family in African social systems and the 
interest  of  the  child being best  served in  the  communal  value  system  by  making  sure  that  the  child  “belongs.” He 
proposed that it was still possible to perform the necessary ceremonies and rituals on the children and that any order 
granted by the court should that into account.

(Par 38 - 39) Two clinical psychologists assessed the children and opined that any bond or attachment that was formed 
with the biological parents would not be as significant or as deep as the attachments which the children had forged with 
their  psychological parents,  particularly  with  their  psychological  mothers.  They  warned  that  the  disruption  of 
attachments over  extended  periods  of time  could lead  to the  children developing  psychiatric illnesses  or personality 
disorders. (Par 43) Having regard to expert’s opinions, the court found that it would be in the best interests of the children 
to remain with their psychological parents.

(Par 46 - 63) Looking at the legal framework, the court found that section 280 (3) of the Children’s Act, 38 of 2005 that 
deals with the adoption of children did not provide a legal remedy for the circumstances in casu. Although the concept 
of de factor adoption was never part of Roman-Dutch Law, and therefore not part of out common law. The court referred 
to Flynn v Farr NO and Others 2009 (1) SA 584 C, MB v NB 2010 (3) SA 220 GSJ, and took into account the need 

to develop common law to give effect to protected rights in terms of section 39 (2) of the Constitution. It concluded that 
it was necessary to recognise the concept of de facto adoption to protect the best interests of the children. 



 

Summarised by: Tshepo Munene (Admitted Attorney of the High Court of South Africa)  
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