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DESCRIPTION  

Divorce – Accrual Basis – Where the parties had agreed to record the commencement values of their estates as nil – 

the court found that the ante-nuptial contract was conclusive proof of the commencement value of the parties’ estate –

the husband was precluded from relying on the provisions of section 6 of the Matrimonial Property Act, 88 of 1984 to 

dispute the commencement values 

SUMMARY 

(Par 1 - 6) The plaintiff sought half of the accrual of the defendant’s estate in terms of an antenuptial contract entered 

into between the parties which reflected the net commencement values of the parties’ estates as nil. The defendant 

sought rectification of the antenuptial contract to reflect the commencement value of his estate as R2,7 million. He 

also claimed an order of forfeiture against the plaintiff. (Par 7 – 33) The parties met through an activity colloquially 

known as “swinging” in terms of which couples swop partners for sexual practices. This activity led the parties into 

having an extra-marital affair and divorcing their spouses. It was common cause that during their marriage the plaintiff 

had verbally and physically assaulted the defendant numerous times. She expressed gratitude to the defendant for his 

patience in dealing with her emotional state. At some point, she submitted herself for counseling in order to deal with 

that problem. However, it appears that the problem never got solved as the defendant had alcohol problems and would 

always provoke the plaintiff while he was drunk.   

(Par 36) An attorney who drafted the parties ante-nuptial testified that the parties she explained the implications of the 

antenuptial contract to the parties and that they duly signed the contract. (Par 38) The defendant denied the allegations; 

he argued that he did not read the contract and that he was merely instructed where to sign by the attorney’s employee 

in the absence of the attorney and the plaintiff. (Par 42) However, the court could not find any proof that the 

commencement values where recorded as nil in error.  

(Par 43 - 48) The court then had to determine whether the defendant could rely on the provisions of section 6 of the 

Matrimonial Property Act 88 of 1984 to prove that the commencement value of his estate was R2.7 million even if the 

ante-nuptial contract was not rectified.  The following decisions were critically analysed and considered; Olivier v 

Olivier 1998 (1) SA 550 (D & CLD), at 555; Jones and Another vs Beatty N.O and Others 1998 (3) SA 197 (T) at 1100 

G-I; Thomas vs Thomas 1999 JDR 0296 (NC) and Maria Magdalena Gonsalves Erasmus v Geraldene Jayde Erasmus 

N.O. Case number 54914/2014. (Par 57 - 58) The court proposed two interpretations of section 6 of the MPA: (i) 

Where the commencement value is not declared in the antenuptial contract, the net value of the estate of such spouse 

at the commencement of the marriage is deemed to be nil. (ii) Where a party did not declare the commencement value 

of his or her estate, the party may do so unilaterally before entering into the marriage or within six months after 

entering into the marriage. (Par 59.3) According to the court, where parties get married out of community of property 

and expressly include the accrual system and record commencement values. The agreed commencement values 

constitute conclusive proof of the commencement values, and the parties are precluded from relying on the provisions 

of section 6. 

(Par 71 – 74) The defendant submitted some financial statements in an attempt to prove the commencement value of 

his estate. However, the financials reflected that the defendant had loaned a Trust more money than he had. As no 

expert was called to explain this position the court found that the financial statements were inadmissible evidence.  



(Par 77) Regarding the issue of forfeiture of benefits, the court referred to MC v JJC A231/2014 where it was held that 

section 9(1) of the Divorce Act, 70 of 1979 (the Act) might infringe upon a variety of rights and thus be 

unconstitutional. Furthermore, the court found that Wijker v Wijker 1993 (4) SA 720 (AD) was delivered pre-

Constitution and was therefore not necessarily authority for the contrary view. (Par 85) However, as neither of the 

parties raised the constitutionality issue, the court went on to apply section 9(1) of the Act and found that the marriage 

broke down as a result of the parties’ inability to deal with one another’s conduct and insecurities. (Par 94) 

Furthermore, the court found that the assaults by the plaintiff on the defendant did not by themselves justify a 

forfeiture order. (Par 101) Therefore, it was concluded that the plaintiff would not be unduly benefited if a forfeiture 

order was not granted. (Par 107) Accordingly, the commencement value for the defendant was declared as nil. He was 

ordered to pay half of the accrual to the plaintiff. Costs for the action were ordered against the defendant.  

 

Summarised by: Tshepo Munene (Admitted Attorney of the High Court of South Africa)  
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